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Dear 8irs
Reference 1s made to your inquiry under dats of
February 1, 1945, from which we quote: o

"Is a corporation incorporated Decem-
ber 30, 1944, to whom a certificate of
suthority to do business was issued
Jenuary 5, 1945, liable for corporation
franchlse tax for the year 19467

"Is a corporation deemed to have baen
orgenlzed on the date of Incorporation,
or is it not to be considered organized
untll the certificete of authority hes
been lssued to commence businesssV

The corporate franchise tex referred to. in your
letter 1s imposed by the provisions of Seotlon 5113, R. S.
Mo. 1939, as amended, Laws of 1943, page 406. Sald see~
tlon contains the further prroviso found on page 4081

"Provided, that no tax shall be imposed
on corporations organized under the laws
of this state on or after Januery 1, in
eny year, #* # # for the year in which
sald domestic corporations were organ-
lzed, % # %.9

It thereupon becomes epparent that determinetion of
the year in which the Tirst payment of the aforesald fran-
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chise tax will be required 1s dependent upon the construc=-
tion to be placed upon the word "organized" as used in the
statutes lmposing the tax. v

In 18 C. J. B, Corporations, par. 63, found on page
443@ ve find the rollawing:

"'Organizo,' or 'organigation,' as used
in refersnce to corporstlions, has a well
undsretood meaning, which 1s the election
of officers, providing for the subscrip-
tion and payment of the cepital stock,
the edoption of by~laws, end such other
steps 828 are necessary to endow the legal
- entity with the capacliy to transact the
vlegitimate businoaa for which 1t was
created.” S

“We are of the opinlon 'that in Missourl the legal en-
tity 1s endowed with the capac¢ity to transact its legitimate
business upon the issuence of its certificate of incorpora-
tion by the Seeretary of State. This vliew i1s borne out by .
the provisgions of Section 52, found in Laws of 1943, at page
439, reading as follows:

"The corporate existence of such corpora=-
tion shell dete from the time of filing 1ts
articles of incorpOration with the Secretary
of State, = i .

This opinion is further sustained by the case of
Sylvan Beach v: Koch, decided by the United States Circuit
Court of Appeals, Eighth Circuit, on February 25, 1944, and
reported in 150 Fed. (2d) st -age B52, 1. c. 861, from which
we quotet

"The Supreme Court of Missourl in Roatmen's
Bank v+ Gilleaple, 209 Mo. 217, 108 S. W.
74, 86, said:

"t % % # Moreover, whatever may be the rule
in other jurisdictions, we understand the
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law in thls state to be that a ceprtifl-
cate of incorporation issued by the Secre~
tary of State is a final determination of
the corporation's right to do business as
sueh, and that thereafter the state only,
- by a direct proceeding, can challenge 1ts
corporate existence or its right to do
business as a sorporatlion, even though

fraud should be practioced upon the Secre-

tary of State in obtaining the certifil=- -
cate. Nor, should the corporation or its
incorporators fall to comply with the con-
ditlions or dutiea subsequent to the grant-
in% of the certificate, would that invali-

e the 1lncorporation or rendér the In-
corporators liable as partners or as in-
dividuals.'

"See, alaoc, First Nationel Benk of Dead~
wood v, Rockefeller, 195 ¥Mo. 15, 93 S. W,
761’ 767, 2 I

"Provided, nothing herein shall be con~-
strued to prevent the corporation from
orgenizing and getting ready to do busi-
ness &as contemplated in its articlas of
incorporation;"

We might add that we have zlven due consideratiom to
the provisions of Section 53, found in Laws of 1943, at page
439, governing the commencement of business by any corpors=-
tion, but we are of the opinlon that such provisions are
¥condlitions subsequent" and therefore not determinetive of
the question presented by your inqulry.
conclusion we are giving due regard to the following proviso
found in said Section 533

In reaching thils

which Indicates that the Leglslature contemplated that com-
"pliance with Section 53 would not be requlsite to the actual
"organlzation" of the corporation.
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CONCLUSION

In the premlses, we therefors are of the opinion
that & corporation which was incorporated on December 30,
1944, 13 to be considered "org&nlzed" on that date, within
the provisions of Section 5113, R, S. Mo. 1939, as smended,
Lawa of 1943, at page 406 and that-such corporation will
be liable for the franchise tax 1mposed by said ssection for

the year 1948.

Respectfully submitted

WILL P, BUFRY, Jv.
Assisuant Attorney General

APPROVED;

HARRY H. KAY ‘
(fcting) Attorney General
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