‘ t

5DESCENTS & DISTRIBUTION:V Right of 1llegitimate children
! . ‘ to 1nherit.

March 30, 1945
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Honoreble Joe H. Miller
Representative, Oarroll Gaunty
Missourli Leglslature

Jefferson City, Missouri

Dear Mr, Millerr 0

"Your letter of March 280, inat,, directed to
General Taylor requesting an opinion from this Depart-
ment, whether Sections 314 exnd 316, R.8, Mo, 1939, sre
valid and In force In this State, with the letter of
Mr, italpk B. Nevinas, Prosecuting Attorney of Hlockory
County, Missouri, attached, has been recelved and the
metter hes been aassigned to the writer to write the
opinion,

Your 1§t£er states:

"Enclosed herewlth is a letter
from the Prosecuting Attorney

of Hiockory County asking whether
or not the law pertaining to the
right of an 1llegltimate chlld to
inherit 1is now effective,

"I would appreoiate your opinion
on this matter as I -would like to
introduce a bill to change 1t if
is necsasary,

Sections 314 and 315, R.3. Mo, 1939, were taken
from the Territorlal Laws of Mlassourl, and were enacted In
1822, These Sectlons will be found as Ssctlons 7 and 8,

1 Territoriel Laws, 1804-1822, page 858, The two Sections
have been retalned, practlcally without change, and earried
on through the many revisions of the statutes of this State,
down to and including the Hevised Statutes of Missouri, 1919,
and there they are numbered Sections 311 and 312.
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: Tha Leglslature of this State of 1921, Laws of
1921, pages 117, 118, repealed Sectlons 8511l and 312, R.S.
Mo, 1919, end there were enaoted in lleu thsreof, three
new Seotions known as 511, 31la and 318, :

Saction 511&, Lews of 1921, page 118, was dew=

. clared by the Supreme Court of Missourl in July; 1888, in
the case of Southard vs. Short, 8 S.W, (Rd) 903, to be un-

conutitutional. ,

' It is well mettled in every Jurisdietion that an
unconutitutian&l Aat does not repoal & former valld utatute.

59 CeJ.,s sestlon 552, pages 930 snd 940, statos
this rule as follawn:

"% % # The ruls is well gettled that an
unconstitutional enactment will not re-
peal a former velld law by mere implioca-
tien, and the rule is the game where the
subuoquant unsonstlitutionsl act deslares
the repeal of all acts or parts of acts
Inoongistent therewlth, and ‘1t 1s appar-
ent that the repealing statute is to be
substituted for the one repealed, there
being nothing that een oconflict with a
vold statute, So where an act expressly
repesaling another act and provlding a
substitute therefor is found to be in-
valld, the repealing clause must also be
held to be invalid, # # # '

The Supreme Court of Mlagourl has held in numerous
cages that an original statute remailned in force when a '
statute repealing or amending it was held unoonntitutlanal.

The case of State” vs., Haritmen, et al., 299 Mo, 410,
‘was before the Supreme Court on this preoiie queation. In
that case the Court seid: (1l,c., 422). .

"% # % If the amendment 1a uncongtitu-
tlonal, then the old law stands. In
other words if the unconstitutional
amendment £ails, then the law before

- the amendment stands. An unconstitu=~
tional amendment 1s no amendment, and
the old lew 1; i8ft unaffectad. (casom

1ted A
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The Supreme Court hed for decision a like quaation,
in the cese of State vs., Clark, 875 Mo, 98. That case also
involved the invalidity of an amendment to a statute., The
Court held the amendment unaonstitutional. In so holding,
lcoo 102. 'bhe Court said:

"u # % For it is fairly well=settled
thet if an existing statute be emende
- od &and re-enacted, and be by the amend-
ment rendered unconutitutional, the
‘original statute upon the judicilal
deslaration of invelldity comes autos~
~matioally Into force agaln, # # & "

The evlident intentlion of the Leglslature, Laws of
1921, pages 117 and 118, as expressed in the repealing Sec~
tion thereof, was to repsal Sectlons 311 and 312, R.S. Mo,
1919, and to enact new sectiona in lleu thereof 1o be nume=
bered and deslgnated as Scetions 311, 31llae and 312, having
as the object and maln -purpose of ths repeal, ths estabw
lishment, by the terms of Section 3lla; of the paternity
of chlldren born out of wedlock, Thlsg, we think, 1s a
reasonable concluslon when the three sectlons are reed to-
gether, and especlally 80 when 1t 1s observed that the pros
viso In Section 311, page 118, Laws of 1921, states that
that msection shall not apply except when the paternity of
the chlld has been eateblished by an actlon at law begun
during the lifetime of ths mlleged father of such child,
The proviso of sald Seetlon 311 is as followst

" s 4% Provided, however, thet the pro=
visions of this smection shall not apply
except In cagses where the paternlty of
such child or children shall have besn
esteblished by an sctlon at law begun
during the llfetlme of the alleged father
of such child,"

The proviso requires compllance with the provisions
of Sectlon 3lla as being first necessary in order to give
life and effect to Seection 311, An 1lligetimete child al-

‘ready had the right to 4nherit from its mother by the terms
of Sectlon 311, R.5. Mo, 1919, Nothing would be added to 1ts
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inheriteble status by the re~enactment of Sectlion 311,
unless 1t was Intended, as the proviso states, to give
applicablility and effect to this Section 1f and when &
child had first had 1ts paternity established, as ia
provided for In Sectlion 3llay

The repealing Section of the Act of 1921 had as
its main ob Jeot, the substitutlon of the terms of Sectlions
311, 31la end 312, for Sections 311 and 312, R.5. Mo, 1918,
30 that here, since Section 31lla, which contained the maln
purpose, and objJect of the repeal, has been held invalid, the
repealing Section, Section One (1) of the Aot of 1921, re=-
pealing Sectiona 311 and 3182, R.S. Mo, 1919, 1is also in=-
valid and must fall with Section 31la, Sectiona 311 and
312, R.S: Mo, 1919, oontinued to be in full force &and ef-
fect, and were properly later carried into the revisilons
of 10290 end 1939, as Sectlons 314 and 315, respectively,
and now so appear in the Revised Statutes of Missouri,
1939,

The Supreme Court of Missouri has held in meny
cases that where the purpose of repeal is to repeal an
old law and substltute a new law for 1t, the repealilng
~sectlon belng dependent upon that purpose of substiltution,
necessarily 1ls invalld when the maln purpose of the Act is
‘held invelld. It is so held in the case of State vas. Joyce,
307 Mo, Rep, 49, lic, 67, where the Supreme Court said:

"% # 4 Suppose that all three had been
embodled in a single act sand that sub-
sequently the provisions creating =
“municipal Justlces~of=-the~peace court
had been declared unconstitutional, then
under well settled rules of construction
-the clause repealing the law which was
to be replaced by such provisions would
be held to be dependent and inoperative,
'When the evident purpose of the repeal
1s to dlsplace the old law and subastitute
the new in 1ts stead, the pepealing sec~
tlon or clause, belng dependent upon that
purpose of . substitutlon, necessarily falls
when falls the main purpose of the acta!
(state v. Thomas, 138 Mo, 95, 100,) Ve
have heretofore applied the same princi=-
ple to a repealing statute dependent upon
another statute which was re jected by
referendum. (State ex rel, v, Dallmeyer,
245 S.W. 1086,)"
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"ro recapltulate, the only statute having
for any part of i1ts purpose the repealing
of the Kaw Township provlslons of Section
26888, hevised Statutes 1919, was re jected
- . by referendum, but in any event the act

. now relled on as operating as such a repeal
fails in that respect, because the act upon
which it 1s dependent never became effective.
It follows that judgment should go for de-
fendent oconfirming his title to the offlce
in question." -

Our Supreme Court on'thil same point in the case of
State vs, Mills, 231 Mo. Rep. 493, l,c. 499, quoting Cyc.,
and adhering to this rule of construction, sald:

"¢ % ¥ So where an act expressly repealing
another act and providing a asubstitute _
therefor 4is found to be invelid, the repeal-
ing clauss must also be held to be invalild,
unless 1t shall sappesr that the Leglslature
would have passed the repealing clause even
1£ 1t had not provlided a subatitute for the
act repealed,! # # " _

The case of State vs, Thomas, 138 Mo. Hep., 95, fully
discusses the principles here belng considered, and in hold=-
ing that the original statute remalned unaffected and unrepesal-
ed by an unconstitutional asct undertaking to repeal the same,
lic, 99, 100, the Court sald: ‘

"Now,did the act of 1895 repeal that of
18917 Though there seems to be some conw
fliet, or apparent conflict, in the auth-
orltles as to whether a repealing clause
in an unconstitutional law repeals the
original law, yet 1t 1s belleved that the
great welght of authority, and the better
reasoning announce the negetive of that
poaition,

"As already stated, we have declded that
the act of 1895 s unconatltutlonal and
vold., Thls belng the case, we have to
determine the force and effect of that
repealing clause or gection when conaid-
ered in reference to the prlor section
of that act,

"On all hands 1t le agreed thot when a-
lew has been adJudged unconstitutional,
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1t 1a no law at all. Rights which
rest, or contracts which depend,
upon 1t, are voldj 1t constitutes
‘no protesctlon to one who has acted
under 1tj; and affords no punishment
to one who has refused obedlence to
1ts mandates before the declsion was
made, Cooley's Const, Lim, (6 Ed,),
282, -

. "Like the house bullt upon the sand,
when the rains, and the floods, and

the winds of Judicilal oriticlsm descend,
and come and blow and beat upon 1t, it
falls, and 1t 1s as 1f 1t had never been,
In short, such act belng & nullity, there
18 nothing upon which the repealing clause
can operate, because there 1s no law 1in
exlstence whlch can be inconsistent or
in econfliot with an act vold by reason
of 1ts unoonstitutionallty,

"The case then stands In legal contem=
plation, as if the repealing seotlion
were the only one enscted by the legls~
lature, in whioh event but one opinion

~ could be entertained as to the non=-
effectiveness of such a repealing mec-
tlon as that which now confronts us in
the act of 1895, In other words, when,
a8 here, the evident purpose of the re=-
peal 18 to displace the 0ld law and sube
stlitute the new In its stead, the repeal-
Ing section or clause, being dependent
on that purpose of substlitution, necessarily
falls when falle the main purpose of the
act, ' ,

"Authorities very numercus ebundantly sus-
tain thls position., (cases cited).

"Under these reasons and authorities 1t
must be held that the act of 1891 remains
unaffected and unrepsaled by anything.
contained in the later sct, # 4 & "

The Supreme Court of Mlssourl in the case of Copeland
vs. The Clty of St, Joseph, 126 Mo, hep, 417, l.0, 431, on
thls point again sald: :

"Where the repealing clause of an un-
constitutional law 1s made applicable
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oniy to laws Iinconsistent with 1its
operative proviaslong, then the former
law 18 not repealed, # i # "

: The Act of 1931, Laws of 1931, page 130, mentloned
in the acoompanying letter of Mr, Nevls, attempting to re-
peal Sections 311, 3lla and 312 of the Act of 1921, supra,
has nothing to do with the case, In so far as Sectlon 3lla
end the repealing clause of the Act of 1921 are concerned
- they were rendered invalid by our Supreme Court long before
the Act of 1931, and there wes nothing for the Act of 1931
to repeal, No necesalty existed for the repeal of Sectlon
1 of the Act of 1981 by the Act of 1931, It was already
inoperative and vold because the Sectlon of the Act of 1921
carrylng the main purpose of the Act had been rendered in-
valid by the Supreme Court and under other above uoted de=-
clsions of the Supreme Court, Section 1 aes the repealling Sec-
tion of the Aot of 1921, went down with Section 3lla, See-
tions 311 and 312, R.S. Mo, 1919, were never repealed, They
were atill In force as the law on that subjJeet after the
Supreme Court held Section 31la, Lawa of 1921, unconstltu-
tional, and the repealing Sectlion of that Act likewilse belng
invalid, they were properly carrled into the Revigions of
1929 end 1939, and ere now in full force and effeot ag the
- law of Miaasourl on the subject.

" CONCLUSION,

It 18, therefore, the opinion of thls Department
that Sectlons 311 and 312,i.5. Mo, 1919, were not repeal-
~ed by the Act of 19213 that those two sections, now Sections

214 and 315, R.5. Mo, 1932, are in full force and effect as
the statutory laws of Missourl on the subject) that under
Sectlon 314, R.S, Mo, 1939, 1lllegltimate children are cap-
able of inherliting end transmitting lnheritance on the part
of their mother, and such mother may lnherlt from her ille~
gltimate child or ohildren in- like menner as if they had -
been lawfully begotten of her, and that under Section 315,
R.S5. Mo, 1939, lllegltimate children may be legltimated by
thelr father marrylng thelr mother and recognlzing the chillw
dren to be his, and that such chlldren would thereby have
full legal inheritable rights,

Respectfully submitted;

GEORGE W. CROWLEY
APPROVED1 . ' Asslstant Attorney-General

J« E. TAYLOR
Attorney=General

GWC:ir




