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SPEC:f,AL ROAD DISTRICTS: 
COUNTY COURT: 

• ' '' !'/ ', 
Special road distri•ct cr~,db;~ed un~er 
Article 11, Chapter 46, ·R.~h ·Mo. 1939, 
cannot pay ,for initial cost\ o.:,,.,in­
corporation, neither can co~J court 
pay for same. Special road district 
entitled to money held by treasurer 

.from levy on property ip. district, 
upon timely application. 

J'une 25, 1945 
FILED 

'·tf 
I.Ir , Jack J.:1oulder 
Clerk of the County Court 
Camden County -
Camdenton, Hissour1 

Dear Sir: 

. This will a.clmowledge receipt of your rcquost tLYldor du-Ge 
of JUne 1 1 1945, for an official.opinion from this depa.Ptmont, 
which reads: 

"May I have your official opinion 
upon the followinG questionsz 

"A special road district lla.a just. 
been incorporated in this county undol"' 
the provisions of Article 11, Chapter 46 

· R .s. 1939. fl~he petitioners for incorpor­
ation employed counsel to a:Ld them in 
tho preparation a.11.u presentation of tho 
pati tion and in pol"focting the incorpol"­
ation of tllo district. Othor exponso8 
of the i:ncorpora"blon include newspaper 
publication fee and foo and 1!liloa.c;o of 
the sheriff in postinr~ notices of the 
prosentatlon of tho petition. 

"Can all or any of tllo a.bovo items, 
attorney fee or court coots, bo paid by 
tho special road diotl"'lct from road 
district funds? Or co.n o.ll OP any of th.e 
above items be paid by the Cmmty Gcnu"t? 

• 
"Should. any funds :'Ln the county troao­

urcr's hanlls at the uc:.to of tho incorpora­
tion of tho opocJ.nl x•oad distr1.ct to crodi t 
of tllo road fund of t;J:.o tor•rltory· 110\7 tn .. 
eluded in tho spoc:Lo.l roac1 tlJ.str•iet 1)0 now 
transferred to t}w opocial road district 
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and ad...ministered by the cot11:nissions of 
the special road district, or does the 
county court continue to administer such 
road money balance neVI on hand until it 
is exhausted?" · · 

The special road district mentioned in your request was 
incorporated under Article 11, Chaptsr 46, R.s. I·.ro. 1933. We 
are unable to find any decision wherein the courts have directly 
pass.ed upon the right of such a special road district to pay for 
the initial cost of incorporating said district. 

Seotion 8710, R,s. M9• 193Q, provides that the county court 
may divide the county into special road districts and such dis• 
trict shall be a body corporate and possess the usual powers of 
a public corporation. Said section readsa · 

"County courts of' counties not Ui1.der 
township organization may divide the 
terl.'itory of. their respective. counties 
into road distriots, and ever~ such 
district oreanized according to the pro­
visions of this article shall be a body 
corporate and possess the uoual powers 
of a public corporation for public pur­
poses, and shall be lmor1n and styled 
t · road district of 
county, I arid in that name sha .. l~l-...... b-e--
capable of suing and 1)eing sued, or 
holding such real estate and personal 
property an may at any time be either 
donated to or purchased by it in ac ... 
cordance with thu pi•ovisions of this 
article, or of which it ma7r be :rightfully 
possessed at·tho timo of tho pnsanGe of 
th:ts article, and of contr·actinc and bsing 
contracted with o.s hereinafter provided. 
Districts so organized may be of any di ... 
munsions that mo.y bo deemed necessary or 
advisable, except that every district shall 
be included wholly wi "tl1in the county organ­
izinc; it and shall contain at least six 
hundr•od a.:.n.d forty acres of contig'Uous terri­
tory: Prov~, that tho county courts 
shall not havo por!Ter to divide tho territory 
within tho corpol"ate limits of a c:tty hav:i.ng 
n population of 150,00J lnto ouch road dis­
trict." 



.. 

rJr • .Tack f;Ioulder June 25 ;· 1945 

Under Section 8711 1 Laws of 1941, page 529, the procedure 
for·incorporat~ng such apecial road districts is sot out and 
provides for the filing of a petition, properly signed by the 
ovmers of a majority·of the land in said proposed district, the 
gi vine of' the notice, etc., and concludes in the follm•/ing 
ma1mor: 

" * * * Whenever an order is so made 
incorporating a public road district such 
district shall thereupon become, by the 
name mentioned 1n such order, a political 
subdivision or the state for governmental 
purposes with all tho powers mentioned in 
this seotion·and such others as may be 
conferred by l~w·" 

Certainly there is ·no question from· a readine; of tho fore­
going provision f'rom Section 8711, supra, but·· tl:e. t the General 
Assembly tully intended to limit such special road districts 
to those powers mentionGd in that provision· and other. statutory 
and constitutional provisions. 

In Whoat v. Platte City Benefit Assessment Special Road 
District of'' Platte County, and San1e v. State Highway Cdmmission 
of Uissouri, 52 s.w. (2d) 856, l.c. 858, the court held that 
such a special road district; was not a political subdivision of 
the state, as thoso terms are used in tho provision or Section 12, 
Article VI of the Oonstit;utio:n of I'.Iissourl. In so holding tho 
court said: 

rr i~ ;~ ·::· .::· nor is tho defendant special 
road district a 'political s~Jdiv:i.sion of 
tho state in a jurisdictiono.l oonso, o.ml 
within tho moaning of section 12, art. G 
of tho Constitution,' ·:r ~~ ·i:· <it- • 11 

In Wilson v .. Kinr~' s Lol:e Dra:tnac;o & Levee D:J.otrict, 139 
S.\i. l3G, l.c. 1 110, ti.1o court lilwwioo hold tllat the words 
11 othor political aubdivision 11 of tho state, as uc;ed in Section U~, 
Ar·ciclo VI, f'ollmvinc; as t1.wy clo the wo1,d ttcou:n{;y in r.1ean such 
political subdivisions as mo.y be created havin;:; powers simila1 .. 
to those of a county, nnd do not 1''0fOI' to to\vnships, school dis­
tricts, levee ~istricts, c1ralnac;c dis·bricts, and such liko mli10r 
political subdivision.s of the·stute. 

However, 'these decisimw Lll'C based c.nrc:ll,oly upon the con­
struction pla~ed upon Soctlon 18 of Articlo VI, ~:1ich provision 
deals w1 th the jurisdiction of the Supl'Ome Court whon certain 
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poli ti co.l subdivisions are' parties, ·and do as not hold tLtat such 
special road districts are not political subdivisions for govern­
mental pUPpO,SOS B.S Specifically provided in the statute • \Je 
must 1 therefore,· conclude that a spocla.l l'oad distr:tct organized 
under Al"ticle 11, Che.pter 4G, R•S• I;Io., 1938, is a bouy corporate 
and a. political subdivision or the state. 

As a ~eneral r•ule pri vatc corporations are not l:i.ablo :for 
services rerJ.dar(3d by a promotor, however the cotwts have held 
that pxaivate co:rpora:tiiona :ril+Y IXl~.r in:l.tio.l cxpens~ of incorpora­
tion after tho corporation has beon formed, upon an impliod 
promise t-o pay for• same. (See Taussic v. St. Louis and Kirkwood 
Hailroad co,,, 166 IIo, 28, l,c, 38J VanZandt v, VJholesale G;ro. 
Go, 1 196 lVLo, 640.) F~thermore, tlw Revised Statutes of 19Z>9 
specifically provide certail1 drainage districts may pay for the 
expense of incorporating said districts, as W3ll as other ex­
penses • Howevel", in tho case of incorpol~ation of tho- special 
road districts orr,anized undor Article 11, Chapter 16, supra, 
this is not the case, vn1ich, at least by implication, leads us 
to believe that the lawmakers never intended such special road 
districts should pay for the incorporation of tho district or 
they would have so provl.ded, 

Under Section 12399, n.3. no. 1939, before t11a county 
court may organize or incorporate any drainaGe district, it _ 
is roqui~ed that thOl'e shall be filed with the petition a bond 
in the sum of not loss than .;;~50.00 par mile; payable to tho 
State of l'Ussou1.,i, sle;ncd by- one or more peti tio:ners, to be 
approved by tlle county cou1,t, conditioned for pay-ment; of all 
costs and exponsos if tho pra~ror of th.e petition be not granted, 
or tho petition he for any cause dismissed. 

The construction of drainage ditches by the county court, 
1U1.dor Chapter 79, Article 3 1 H.S. lito. 1939, Section 12400 1 
provides that the coun·tiy· court may appoint one or mo:re attorneys, 
sati.sfactory to tho owners of. a majority of the acreage !'ep­
resented, to assist tho offico:~:•o, and that the cost of such 
a.ttorneys shall bo taxed a.s costs in th~ case. 

Section or/15 1 H.S. Mo. 1939, provides that the county court 
may levy a poll tax upon property within said district and 
further provides how said revenue shall be spent. 

Section 8719 1 H.s. Mo. 19:39 1 provides for costs of petition 
. and othor expenses for the construction of a special road. 

In Lindeman v. Calamus Irrigation, 238 N.w. 762, l.c. 763, 
122 Nob. 1 1 tho cou~t held ·jjhut irric;ation districts a1~e special 
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corporations whose officers' pov,rars are limited by the statute 
creating them., In ao holding the court said1 

" "" * * it In this atat.e irrieation 
districts are public corporations and 
the powers of its.office~s and direc­
tors are limited by statute under which 
it is created, * * * * " 

' In Jones v, J"ef'ferson County Drainage Diat. uo. 6, 139 a. w. 
(2d) 861, .l.o. "862, the court held that drainage districts . 
created under statutes enacted under authority of the Constitu­
tion are political subdivisions of the state of the same nature 
and stand on exact:ly thli sa.me foot1nr; as counties, or precincts, 
or any other political subdivis~ons of the state. In so holding 
the court saidt 

"Drainage districts created under 
the'provisions·of Chapter 7 of Title 
128, Art. 8097 1 v~c.s., enacted under 
authority of J"rt• 16, Sec,. 59a, of 
the-state constitution, Vernon's Ann. 
st,, are political subdivisions of 
the state of the.same nature and stand 
upon exactly the same .footing as com1-
ties, or precincts, or any of the other 
:r;>olitical_subdlvisions of the state. 
(Gases cited) rr 

In Tn re Bank of Anampa, 157 Pac. 1117, l.c, 1118, 29 Idaho 
166, the cou1 .. t held that u:n irrigation district, orge.nizcd under 
the laws of that state, is a public corporation and the treasurer 
of said corporation is a public officer and moneys of such dis­
trict received by said treasUl"Gr aro public moneys ·within the 
meaning of' the statute, 111ho coui•t said: · 

"tve think it will be con ceded at 
the outset the.t ii'rigation districts 
organized tmder the laws of this sto.t.e 
are public corporationsJ that the of­
ficers of suoh irri~ation districts 
are elected by the eleotors of the 
dis trJ.ct auJ. o.r·e public o~t'fiuEJ1's.. As 
such they are 1~equi:t"ed to quaJ.:U.'y and 
fumish an of1'lcial bond for the faith­
ful performance of the duti0s of their 
office in accol'do.r:co wl tll ·IJh~o; law px•o ... 
v:ldi11.e; for tho creation ol' i:i:•rign tion 
districts and defining the power o:f such 
dictricts o.nd the dutios of the ofi'iccrs 
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of those districts. Since all officers 
o£ an irr1cation district are public 
ot'£icers, moneys paid to the treasurer 
of ·such district would constitute a pay• 
ment to and a reoa:tpt by a public officer 
who would be the custodian of public 
moneys. (Cases cited) '' · 

.,.., 

One of the cardinal rules of construction is thnt a court 
must harmonize statutes, if possi.ble, and giye force and effect 
to each.· In Little River Drainage Vist. v. La.ssater, 29 f,.w. 
(2d) 710, ~.c. 718- 325 Mo. 493 1 the court saidt 

'"It is the duty of courts in con­
struing two or more statutes relating · 
to the same subject, to readthem to ... 
gather and to J::larmonize them; i.f 
possible, and to give force and eff~ct 
to each. 36 Gyo. 1149. * * il- ~· * " 

Therefore, since this special road district is not a private 
corporation, but a body corpo1•ate and· a political subdivision of 
the state for.governmental purposes, the .functs·belonging to the 
district being in the nature of a public money, said money should 
only be disbursed as authorized by law, and, in the absence of 
authority to pay for the costs of incorporation, said special 
road district cannot pay for same. 

You furthor inquire if the cot:mty court may pay the costs 
of incorporation. We are likewise unable to flnd any authority 
for the county court to pay such costs and, in the absence. of 
such authority, lt cannot assume such burden. 'l1ho county court 
is only the agent of the county and has, onl·y snch power as is 
granted by law. See Jensen v. Wilson Township, Gentry County, 
145 s,w. (2d) 3'72J l.c. 374, 34G mo. 1192, ~1erein tho court 
held that u county cour·t is only t;he agent of a county with no 
powers except thoso e;ranted and llnlitecl by law, and, like all 
other agents, it must pursue its au.ti1orit::r and act within the 
scope of its poVJers. In so holdine tho couPt said: 

" ~~- i~ ~l- ~:- A county court is only the 
agent of tho coun·ty with no pmvors ox­
capt those granted and limited by law J . 

and liko e.ll othor agents, it must pursue 
1 ts authority ami act v;i thin tlle scope 
of its powers. Sto:te ox rel. quincy,· 
etc., Ry. Co. v. Harris, 96 Mo. 29, 8 
s.w. '794. In aud1tinc claims a county 
court acts merely as the fiscal or ad­
ministrative agent of the county. ( t'~ases 
cited) " 
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Therefore, finding no statutory authority for the county 
court assumln{~ the costs of the incorporation, we naturally 
must assUllle that the county court cannot pay for same. 

You also inquire if any fUnds in the County Treasurer's 
hands'at the data of the incorporation of' a special road dis ... 
·trict1 to the credit of the road fund of the .territoey now 
included in the special road district, should be transferred 
to the special road district and be administered 'by the com­
missioners of the special road district, The courts have,·on 
several occasions, held tha:t upon timely application for said· 
fun<,ls the special road district is entitled to receive all 
moneys collected as taxes on property within the district; as 
was·held in State ax ral,'Uonett Special Road Dlstrict v. 
Darry County~ 302 Mo, 279, l.c, 291 1 wherein the court said& 

" * * * i&o The three sao tiona ( 10682, 
10683 and 10818) as they now stand do not 
indicate any change of the legislative 
purpose with respect to the distribution 
of road ancl bridge taxes collected upon 
property within special road districts. 
Section lOG83 provides tl1at all th~t 
part of the special road and bridge tax 
which shall be collected and paid upon 
property lying within any road district 
shall when paid into the county treasury 
be plo.ced.to tho credit of the district 
from which it arose. Section 10682 which 
directs the· levy of a road and bridGe tax 
in connection \Vi th tho general levy 1 for 
county pUl'ponea makos no provision for its 
distribut:i.on. But Section 10818, voicin3 
the legislative purpose with respect to 
specio.l road districts, provides that all 
money collected 'as ·county taxes for road 
purposes, or f'or road and bridge purposes, 
by virtue of ant ... law,' upon property 
within a spocia. roa.d""'district, shall be 
sot aside to the credit of such special 
road district" .11he conclusion that a 
special road district is entitled upon 
tim.ely application therefor to receive 
all moneys collected as taxes for road 
and bridge purpooes upon property w:l. thin 
its botmdarios is tu.J.avoiclo.ble. tt 

See· also State ox rel. 8pccial Hoad D:i.strict v .• Holman, 305 I\1o. 
195 .. and Little Prairie Spcclal Hoad District v .• Pemiscot uounty, 

- ... ,.,....... 
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297 Mo. 568. 

Conclusion. 

Therefore, it is the opinion of this department that the 
Special Road District incorporated under A).'"ticle 11, Cllapter 46, 
R.s. Mo. 1939, cannot pay for the initial expense of incorpora­
ting said special road d1st~ictJ neither can the county court 
assume this expend! tur,$. 

Furthermore, it. is the opinion of this· department that the 
commissioners of aaid special road, district, upon timely applica­
tion, are entitled to the fUnds levied upon the property within 
the special road district tor road purposes and held by the 
Treasurer. 

APPROVED: 

J. E. 'rA1LOR 
Attorney General 

ARI-Itml 

Respectfully submitted, 

AUBRE't R • IIAl\1METT, JR • 
Assistant Attorney General 


