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Honorable M, E. Morris
Commlssioner of Finance
Jefferson Cilty, Missourl

Dear Commissioner llorris:

Your letter of June 6, 1945, has been receiv-
ed,

Your letter states:

"T am enclosing a prepared statement
in connection with the advertising
combination c¢ircular and letter of
the General Finance Loan Company,
315 North Seventh Street, 3t. Louls,
lilssourl.

"It is the intention of this. Depart-
ment to outline policles in connec-
tion wilth lcan company advertising
and in thils connection I shall appre-
ciate your opinion of the enclosed
‘elrcular based upon the concluslons
outlined in the statement."

The first paragraph of your letter states that you
are accompanying your letter with a "prepared stotement”,
which you desire also to have thils office inspect, ihis
statement seems to be a memorandum prepared by some attorney
in which some of the statutes relating to the small loan
business, and the loan and Investment buslness are clted
and quoted, and also included 1n the statement are some
of the regulations heretofore adopted by the Finance De-
partment respecting the conduct of such companies., The
statement fails to cite and quote other statutes which
we think bear directly upon the question submitted in
your letter.

Your letter In particular, requests the opinion of
thils oifice respecting the regulation by the Finance Depart-
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ment of advertising by such companies. Ve shall try
to confine this opinion to that questlon although 1%
will be necessary, and we hope helpful, to meke some
other observations respecting the general powers the
Finance Department now has under the statutes of thls
State over small loan companies, and loan and Invest=
msrnt companiles, - - -

, Section 7879, Artlecle 1, Chapter 39, R.S. Mo,
1839, 1s in part as follows!

"The State Department of Finance
‘shall have cherge of the execution
of the lawe relating to i i & 3 &
persons, copartnerships and corpo=
rgtions engaged in the small loan
business In this state, # ¥ "

Thet part of Section 8160, Article 73 Chapter

1946

‘39, R.S. Mo, 1939, applying to the questions here belng
consldered as to the putieh of smaell loan companies 1s

a8 follows;

"The licensee shall keep such books
and records in his place of business
as in the opinion of the licensing
official will enable the licensing
of flclal to determlne whether the
provisions of thls artlele are being
observed, # i i '

Sectlon 8161, same Article and Chapter, prohibilt-

Ing smell loan compenilea from publishling any false or
mlsleading advertlsing matter, ls as follows:

. "o llcensee under thils article, shall
print, publlsh; distribute, or cause
the same to be done In any manner what-
soever, any written or printed statement
wlth regard to the rates, terms or con-

dltlons for the lending of money, credit,

goods or thingsg in actlon which 1s false
or calculated to decelve, or whlch shall
fall to state in bold type the rate per
month of iInteregt which the licenses

or other person, co=-partnershlp or corpo=-

ration, proposes to charpge for the lend=-
Ing of money, credit, goods or things in
action,"
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That part of Sectlon 8156, same Artlcle and Chap-
ter empowering the Commlssioner of Finance to revoke the
license of a small loan company for ‘cause, ls as follows:

"The licensing official may, upon
notice to the licensee and reasson=
able opportunity to be heard, revoke
such ligense if the llicensee has.
violated any‘Provision_of this ar=-
ticle; # 4t 3% N

 Some of the Seotions of Article 8, Chapter 33, L.S.
Mo. 1939, relating to loan and investment compsnies were
repealed by the Legislature of 1943, and new Sectlons were
enaoted in lleu thereof, Among the new Seotlons enacted,
1s Sectlion 54258, Lews of Missouri, 1943, pege 505, glving
the Commlssioner of Fineance the ssme direct and positive
powers, supervision and control over loan end Investment
compenles orgenized under Artlecle 8, Chapter 33, R.5. Mo,
1939, relating to the aubject of loan and investment com-
penies as he haed previously, and atlll has over small loan
compenies, That part of sald Sectlon 5425a, so empower-
ing the Commlssioner of Yinence, 1s as follows!

"The Commissioner of ¥Finance shall
have and exerolse the seame super=
vision, authority and power over,

and ghall be charged with the same
duties toward all corporatlions or=
ganized under the provisions of
Artlele 8, Chapter 33, hevlised Statutes
of Missourl, 1939, as he now has and
exerclses and 1s charged with by law
with reference to llcensees under ths
provisiona of Article 7, Chapter 39,
tevised Statutes of Milssourl, 1939, as
far as Fhe game mey be applicable,

S 2,
O 3t .

e then observe that under sald Section 7879,
gupra, In the provisions for the organizetion of the Finance
Department such Department was gilven charge of small loan
companies.

‘Wext, looklng into the provisions of Sectilion 8160,
supra, we see the reason why the statute requires small
loan companies to keep books and records of thelr treng-
actions in thedr places of business. That purpose ie so
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that the licensing offielal (the Commlssioner of Finance)
may determine whether the provlsions of Artlecle 7, Chap-
ter 39, are belng observed under the authority given him
in Section 7879, supra, over such companles.

Then the next Sectlon of our statutes, 8161, supra,
prohiblts, in positive terms, false advertlsing upon the
part of small loan compenlies, .

For the violation of "any provision" of Artilele 7,
Chapter 39, under Sectlon 8155, supra, the licensing of-
ficial (the Commissioner of Finanee) is empowered, upon
notice to the licensee, and a hearing granted him, to re=
voke his license, : ,

* This bringa us to Section 5428s, Laws of Missourl,
1943, page B05, supre, which specifles the duty, not a mere
~directive, but the duty, en the part of the Finance Com-
missioner, to exercise the same supervision, authority and
power over loan end investment compsnies that he has here~
tofore had, sand now still has over small loen compsanies,

There i1s nothing equivocal about any of these
getatutes, They are plain and dlrest, and we thlnk, confer
upon the Finance Commissioner esmple power, and make 1t his
duty to exprcise the supervision, eontrol and authority over
both small loasn companles, and loan and investment companies,
"which 1s specified in these statutes wlth respeot to lkeep=-
ing books and records, to control and determine in any
reasonable way what theilr method of advertising shall be,
and to make suoch other regulaetions of a reasonable character
as wlll protect the public against abuses whlich mey be in-
dulged In by these companles, 1f not strictly supervised,

We think many of the statements made in the accom=
panyling memorandum statement very properly polnt out viola-
tions of the statutes, and of the rules and regulations
heretofore adopted by the Commlssioner of Filnance by the
General Filnance Loan Company,.315 North Seventh Street,

St, Louls, Missourl, :

It 1s apparent when one reada the advertising
combination circular and letter of the saild General Finance
Loan Company that they are publishing false and mlsleadlng
information with respect to patrons saving 40% to 50% of
samall loan charges, It 1s sald in the informatlon glven
in the "prepared statement" accompenylng your letter, that
thls company hag an advertisement on 1its window in large
letters " you can save 40% to 50% of legel small losn charw-
ges! ", the same as 1s on the first page of thelr combination

-
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elircular and 1etter,

Our attentlon has been called to the cases of Com=
monwealth vs, Rellly, 248 Mass. 1, 1l42'N,E, 915, end State
. vs. Schaengolb, 13 Ohio L. Rep., 130,  These cases, while
they deal with false and misleading advertisements, we
think may be put aside because they involved eriminal
prosecutions, such as ere provided for under our Section
8169, R.S. Mo, 1939, which makes the violation of any of
the provisions of Artlele 7, Chapter 39, R.S. Mo, 1938,

- which would inelude false or misleading advertising a mis-
demeanor. Those cases do not refer to the question of :
the regulatory powers of licensing officiels over sush
companies as small loan, and loen and investment ocompantes,
Such companies in this State could be prosecuted under
sald Section 8169, for false end misleading advertising,
but that 1s not the question here, The question we are
sonsldering 1s the suthority of the Finance Commissioner
to promulgaete such redsonable rules and regulations as
wlll confine susch eompanies to proper and legitimate ad-
vertising whieh In ltself would evold any violation of

- Section 8161, R.5. Mo, 1939, end avold the penal provi-
slons of sald Section 8169, o 3 o

A

Attentlon 1s also directed to the case of General
Motors  Corporation et el. vs, Federal Trade Commission,
114 F. (2d) 33, That was a case growing out of the broad
powers glven the Federal Trade Commlission under the Federsl
Trade Act of 1914, found in Volume 38, Gen. U.S. statutes,
page 717, and 1s also published in Title 15, Section 45,
U.2.,0.As Under the provisions of that Act, the Federal
Irade Commnlsslion had made a cease and desist order agalnst
General Motors Corporation for what was termed mlsleading
and untruthful advertlsing. The advertisement complained
of, published by the General Motors Corporation was as
follows: 1l.c., 34:

"1GMAC
"t General Motors Acceptance Corporation

leduces Time Payment Costs on New Cars
With & new 6% Plan

Simple as A, B, C
A~ Take Your Unpald Balance
B= Add Cost of Insurance
Ci#e Multiply by 6% =~ 12 months' plan
(One~half of one percent per month
for perlods more or less than 12
(months) That's your whole financing
(costs, No extras., No.service fees,
( No other charges.

(
(
(
( ‘
(
(

et T WL R N L L N
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The case itaelf, and the Act creating the Federal
Trade GCommission reveal that the Commlsslon, under said
Act, has very broad judlclel powers to regulate advertis~
ing respecting competition in interstate commerce, and
the power when deemed mlsleading, In the exerclse of 1ts
discretionary and judlolel powers, to cause any person or
corporation iIndulging in false or mislseading advertising
to cease and deslst therefrom. ..

- The case would not furnlsh a precedent for the
determination of the question of supervision and cone
trolling the advertlsing indulged in in the instant case
by one or both of the companles, one a small loan compsany,
and the other a loan sand investment company, now belng con-
‘sldered., But because of the analogy of reasoning used in
that case to the esonditions here it may be made spplicable
to the powers of the Commisaioner of Finance, although some~
what limited by sonstruction of our statutes by our Supreme
Court, in the supervision and control of advertising of
small loan companies and leoen and investment companies., We
therefore belleve 1t may be helpful to cite and quote, as
has been suggested in sald "prepared statement", the above
~case in part, We therefore take the liberty to quote from

sald case, l.,c. 35, 38, the following!

"There was evidence before the Come .
mission to support its finding that ..
the advertlsements referred to 'Have . |
the capaclty and tendency to mislead
and decelve, and have mlsled and de-
ceived,a substantial part of the pur=
chasing public into the erronsous and
mistaken bellef that the said "6%" or
"six per cent" finance plan, as gbove
set forth, contemplates a simple ine
terest charge of 6% per annum upon the
‘deferred and unpald balance of the
purchase price of the motor vehlcles
sold ¥ # #, and tends to cause, and
has caused, such purchasing publie to
buy motor vehlecles manufactured by
General Motors because of that er=.
roneous and mistaken belief, when in
truth and In fact the total of the
credit chargef computed in accordance
with sald "8%" or "six per gent" plan,
amounts to approximately 11l%% simple
interest por annum upon the deferred
and unpald balance, as diminished by
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the ingstallment payments made, of the
price of the motor vehicles sold to the
purchasing public.' '

"That the rate of interest 1ls actually
almost double 6% simple interest, as
found by the Commission, 1s shown by
Commissiont!s Exhiblt 66, which 1s &
booklet lssued by GMAC, and le not con=-
tested by General Motors or 1ts sube-
aldlerties, That the rate 1s so much
greater than 6% 1s because the GMAC
time payment plan of financing involves
s 6% ocharge 'on the full amount of the
account originally financed from the
date 1t begins to run to the date the
aocount 1is olosed, regerdless of the
fact thet the aseount is divided into,
and emortized graduslly and regularly
by, monthly payments of equal amounts,'

"While we do not regard thes plan used
here as 1nevlitaebly mlsleading, we think
that In & good many cases 1t would be
likely to cause the purchaser of a car
t0 believe that he was paying an lnterest
rate of 6% per annum upon his deferred
instelments and that under 1t he was
afforded the convenlence of flnancing
through the agency that sold the car at
as good rates as he could obtain by bor-
rowlng from his bank and paylng for the
car in full,

"It is argued that the advertlsement we
have quoted could not mlslead., The ade~
vertisement stated on 1ts facet 'It 1s

not 6% interest, bubt simply a convenient
multiplier anyone can use and understand.!
Nevertheless the calculation of the 4if-
ference between a rate of 6% per annum

and the amount payable under the plan would
not be easy for the ignorant, as was demon=-
strated by the lnabillty of at least one
witness bto make the calculation, Nor would
the distinetion be observed by tho careless.
The words in the fourth line of the adverw-
tisement: 'With a new 6% plan,! arrest

the attention immsdlately and many a pupr=-
chager would not continue to read the rest
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of the advertlsement or digest the
warning statement that the 6% was
not interest, but merely s multie
plier, Moreover, there was a body
of advertiasing maiter on blllboards
and on window posters ln which no
such guarded atatement was made and
in which the attentlion:of the public
was dlrected pointedly to the unex- -
plained symbol '6%', =

"It 1s noteworthy that the plan in-
volved such competltive adventages

thaet rivel companles dolng a large
proportlon of the business of the
country felt obliged to adopt and to
advertise 1t with emphamis on the
165%! symbol, It 1s objected by the
petltioners that the reason the plan -
appealed to the publie and was adopted
by competltors was only that the mode
of calculating the instalment payments
was very simple and that under the plan
the finance cost of an instalment purs
chase was less than formerly, This
really does not affect the lssue of

the propriety of the advertising.

That, under the plan, GHAC was offer=
Ing to finance Instalment purchases

at lowor costs than befors did not
Justify a form of edvertising which

has been found by the Commlssion, upon
gubstantial evidence, to result in
deceptlion of the publie, It may be
that there was no intentlion to mlslead.
and that only the careless or the ine-
conmpoetent could be mlsled., DBut if the
Comnlssion, hoving discretion to deal
with these mattors, thinks it best to
Insist upon a form of advertilsing clear
enough 8o that, In the words of the prophe
ot Isalsah, 'wayfaring men, though fools,
shall not err therein,' 1t 1s not for
the courts to revise their Judsment,"

We mentloned hereinabove that our Supreme Court
by construction had limlted the authority of the Commis=-
sloner of I'inance to the exercise of such powors only as
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the statutes positively prescribe he may exerclse, 50
construlng our statutes relating to the subject, our
Supreme Court 1n the case of State ex rel. Banlater et
al., v. Cantley, 52 S.W. (24), l.c. 398, said:

"The .functions of the flnance commis-
sloner, llke any other official, are

. limited to the powers and duties im-
posed upon him by the statute whilch
creates the offlce. 46 C.J. 1031}
Stgte ex rel, Bradshaw v, Hackmann,
276 Mo, 600, 208 S,W. 4453 Lamar
Township v, City of Lamar, 261 Mo,
loc., eit, 189, 169 S,W. 12, Ann, Cas,
1916D, 7404

"An official such as the finance com-
missloner has no implled powers except
such aa are necessary to the effectlve
dilscharge of the poweors expressly con-
ferred, 46 C.J. 1032,"

The case just clted means, as we understand 1t,
that the Commlssloner of ['inance may exerclse such powers
over persong and corporations respecting the conduct of
thelr finenclal affalrs as are directly granted him by
statute, or as may be incldentally neceasary to carry out
and perform the dutles placed upon him by statute.

We belleve the dutles cast upon the Commissloner
of Finance In the statutes above quoted are posltive and
mandatory respecting the supervision and ocontrol of small
loan, and loan and Invesgtment companles., We belleve he
has the duty under such statutes to establish reasonable
rulea to prevent such companies from publishing and dis-
tributing felse and misleading advertlseients., 'T[This we
belleve 1s so, because Sectlon 81681, supra, forblds such
companies from advertislng, printing or dilstributing, or
publiahing in any manner whatsoever, any written or print-
. ed statement calculated to deceive or which may, 1n any-
wise, be a false statement. We belleve the Comilssloner
of Finance would have the right to establish such rules
as would keep separate the advertising of a small loan
company from the advertising of a loan and investment
company because of the fact that small loan companles may
make losnse only up to $300 at certain rates of Interest,
whereas loan and Invéstment companles may make loans
ebove $300 at other rates of interest, so that nelther
company could switch applications for loans to the other
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under a misleadlng advertisement, or otherwlise mislead
the publle,

We have oarefully read and inspected the two

sets of rules and regulations adopted by the Commlssioner
of Finance in Aprll, 1944, conocerning loan and Investment
companles, and those adopted in 1939, relating to small
loan compenies, We observe nothing harsh or unreasonable
in these regulations, We belleve they might be condensed -
80 that they would be more readlly regd and understood by
persons intereated, but under the powsrs glven by our
statutes to the Commissioner of Finance under Sectlons
7879, supra, 8155, supra, and E642Ba, supre, when read eand
conatrued, which they should be with the terms of Section
8161, supra, the Commissloner of Finance 1s gilven the law=
ful power and authority to regulate both.small loan companies
and loan and Investment companles respecting thelr adver=
timsements, and respecting thelr general conduct so that
the Cormlssioner of Flnance may be at any and all times
kept Informed of theilr obedience to ths terms of Article 8,
Chapter 33, il.3. Mo, 1939, and as emended, Laws of 1943,
pege 505, in sald Sectlon 5425a, and the terma of Article
7 Chapter 839, L.S. Mo, 1939, ‘

CONCLUSICH .

It is, therefore, the oplunion of thils Department
that the sald Genereal IMinance Company by the combined cir-
cular and letter, printed, published and distributed by
1t, violates the terms of Bectlion 8161, sUpra, sald come
pany thoreby makes statements wlth regard to the rates and
charges of lts loan business which are false and mislead=-
ing, by stating that petrons may save 40% to 50% of small
loan charges; that sald combilned clrcular snd letter falls
to state in bold type the rate of interest per month to be
charged patrons as required by sald Sectlon 8161,

Theat sald General [lnance Company, and the GFC
Corps are violating meny of the regulatlons adopted by the
Finance Department of this State in 1944, respecting small
loan compenilos, and in 1959, respoctlng loan ond invesbtment
companiles, In that they ere advertisling jointly.

That said combination, circular and letter, ls not
dipgnlfled and conservative in form and appearsnce, and that
sald window advertlsement both In form and appearance, also
vlolates sald rules and regzulations,
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That seld window advertisement does not state
what rate of interest exclusively applies on unpald
balances to loans of $300 or less, and that 1t .does
not dlstingulsh between rates of Interest pald small
loan companles and loan and investment ecompanies, be-
cause loan and Investment companles must charge not
go exceed 8% per annum on their loans which are above

300, ‘

That both of sald companles dlsregerd many
other rules and regulations heretofore adopted as afore-
said,

It 1s further the opinion of thls Department
that the Commlssioner of Firiance mey exercise the power
granted him by the above quoted and cited statutes,
to outline policles in connection with small loan com=-
pany, and loan and Investment company advertisements,
that he may find necessary to the enforcement of seld
Section 8161, '

Respectfuliy submitted;

\

GEORGE W. CROWLEY,
Assistant Attorney General

APPROVED:

J. E. TAYLOR
Attorney General
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