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RECORDERS: IN RE: 

j . ~/ . - f • ,, -~ y. 
The appointment of additicma:i help in the office 
of the Recorder of Deeds to record military 
service discharges. 

November 20, 1945 

Mr. Robert V. Niedner 
Prosecuting Attorney 
St. Charles County 
St. Charles, Missouri 

Dear Mr. Niedner: 

FILE 0 

67 
" 

This will acknowledge receipt of your letter of October 
26, 19451 requesting an opinion of this office regarding the 
employment of a clerk in the office of the Recorder of Deeds 
to aid in the recording. of military service discharges and in 
the preparation of certified copies of discharge certificates. 
Your letter of October 26, 1945, reads as .followes 

"Will you please send me your opinion in 
answer to the following question• 

"May the County Court appropriate funds 
from its General Revenue for the purpose 
of employing a Clerk in the Office of the 
Recorder of Deeds to record discharge cer­
tificates of persons in military service 
and to prepare certified copies of such 
certificates?" 

Section 13160, R. s. Mo. 1939, reads as followst 

"In all counties wherein the offices of 
clerk of the circuit court and recorder 
of deeds have been or may be separated, 
the recorder of deeds may appoint in 
writing one or more deputies, to be ap­
proved by the county court of their resp­
ective counties, which appointment, with 
the like oath of office as their princtp­
als, to be taken by them and indorsed 
thereon, shall be filed in the-office of 
the county clerk. Such deputy recorders 
shall possess the qualifications of clerks 
of ~ourts of record, and may, in the name 
of fheir piincipals, perform the duties of 
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recorder of deeds, but all recorders of 
deeds and their sureti~a shall be reap• 
onaible for the of'ficis.l, conduct of their 
deputies. But no recorder now holding 
office shall appoint auQh deputy or dep• 
utiea until he shall have entered into 
a new bond to the state in such sUm., 
manner and form as ia now required by 
law. R. s. 1929, Seo. 11542." 

The above quoted section pr~videa for the appointment of deputy 
recorders. While your letter uses the word "Clerk" in referring to 
the additional help in the .Office o.f the Recorder of Deeds, we assume 
that you had in mind the same meaning aa ia referred to in the stat• 
ute, the only dl.f.ference being that you used the word "Clerk" while 
the statute uses the word "deputy". This must pf course, follow 
because there is no statutory provision tor the emplo~ent of extra 
help in the office of Recorder ~ Deeds which refers to such help aa 
a "Clerk". The only provision for extra help is in the above section 
authorizing deputies. 

We think the question upon which the matter before us turns is 
whether or not the Recorder or Deeds of St~ Charles County falls 
within the provisions or Section 13160, supra. 

Section 13147, R. s. Mo. 1939, provides as tollowaJ 

"There shall be an office of recorder in each 
county in the state containing l9,QOO inhab• 
i tants or more, to be styled 'The offi·ce of 
the Recorder of Deeds.• R. s. 1929, Sec. 11526. 
Reenacted Laws 1933, P• 360, · As amended, Laws 
1941, P• 524, Sec. 1." · 

Section 13149, R. s. Mo. 1939, provides as follows: 

"The clerks of the circuit courts shall be' 
ex officio recorders in their respective 
counties, except in counties containing 
19,.000 inhabitants or more. R. So 1929, 
Seo. 11528. Reenacted, Laws 1933, P• 360. 
As amended, Laws 1941, P• 524, Sec. 1." 

The above sections have been construed by the Missouri Supreme 
Court in State ex inf. Crain v, Moore, 99 S. W,(2d) 17, 339 Mo. 492• 
The court, at l.o. 497 and 504, saidz 

"* 7io -If-For more than 100 years our statutes 
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provided generally that circuit clerks should 
be ex officio recorders. (R. s. 1825, P• 655J 
Sec-:-11528, R. s. 1929 •) And from 1865 on 
there was a further provision th~t in every 
county having a population or ten thousand 
inhabitant•, it should be lawful for the 
county court to make an order separating the 
two offices~ (G. s. 1865, sec. 23, P• l61J 
Sec. 11533, .R. s. 1929.) The Aot of 1933 
struck out this Seotion 11533, and .reenacted 
Sections 11526 s.nci 11528 milking the circuit 
oler'k ex officio recorder in countiee con• 
tainingless than 20,000 inhabitants and 
separating the two offices in counties of 
greatel' population'!* * """' 

"* * itSeotion 11526 thereof provides there 
shall be a separate offioe.ot recorder of 
deeds in each county in the State 'contain• 
ing 20,000 inhabitant• or more~' Section 
11528 says the clerks of .circuit courts 
shall be ex 'officio recorders in their 
respective-counties 'except in counties 
containing 20,000 inhabitants or more.• 
The two sections obviously refer to coun­
ties which from t·ime to time contain the 
specified populations •* it """ 

The holding in this case, that the offices of Clerk of the 
Circuit Court and Recorder of' Deeds in Counties containing a pop• 
ulation of more than 19 1 000 inhabitants (the figures 191 000 were 
substituted for the figures 20,000 by an amendment, Laws 1941 1 
page 524, Sec. 1) are separate offices, was reaffirmed in State 
ex inf. Lamkin ex rel. Harrison v~ Tennyson, 151 s. w. (2d) 1090, 
347 Mo. 1024. By the population census of 1940, the County of 
St. Charles contained 251 562 inhabitants. Therefore, under sec~ 
tiona 13147 and 13149, supra, the office of Recorder of' Deeds in 
St. Charles County was made a separate office by the Act of 1933, 
which contained the sections just referred to. · 

Section 13158, R. s. Mo. 1939, provides, in part, as follows• 

"In any county now or hereafter having 
a population of 20,000 and leas than two 
hundred thousand inhabitants, the question 
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of' combining the offices of circuit clerk 
and recorder may be submitted or resubmitted, 
to the qualified voters at the general election 
to be held in the year ~936, or any four or 
multiple of tour years thereafter •* ~· """ 

Unlesa'the people or St, Charles County have voted to combine 
the offices of Circuit Clerk and Recorder or Deeds, under Section 
13158, supra, they ~emaln eeparate or rices. In your letter of 
November 14, 1945, you. informed·u• that the office of Recorder of 
Deeds of said county constituted ~ separate orf1ce, . It is patent, 
therefore, that no action has been taken to combine the offices or 
Circuit Clerk and Recorder of .Deeda under Section 13158, supra, and, 
thus, they,rema1n separate offices, under Sections 13147 and 131491 

supra. 

The. determination left to be made is whether Section 13160, 
supra, applies to couritiea where the ortice of Recorder of Deeds is 
now a separate office, In order to do this we must ascertain whet~ 
her the Worcis: "h•ve been or may be separated," contained in Section 
131601 supra, refer and apply to counties which now have a separate 
office of Recorder of Deeds, 

What is now Section 131471 supra, was originally enacted in 
1804, and, prior to 19331 read as followaa 

"* * -:~o' There shall be an office ot reco~der 
in each county in the state, to be styled 
'The office of the r·ecorder of deeds".'" 

What is n~N Section 13158, R. s. Mo. was originally enacted in 
1879, and, prior to 1933, read as followsJ 

"* ir ;fofin all counties wherein the assessed 
valuation of all property shall exceed fifteen 
millions of dollars and in which the officee 
Of county cler~ and recorder of deeds are 
joined, it shall be the duty of the county 
court, within thirty days after this chapter 
takes effect, to make an order separating 
said offices.'" 

What.is now Section 13160, supra, was originally'enacted in 
1883. It has remained as enacted up to the present time. However, 
the original section in 1883 contained an additional paragraph, 
which followed the words of the present section 13160, supra, This 
paragraph read as follows: 
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"Section 2. There being no provision in the 
statutes whereby recorders of deeds can app­
oint deputies in counties wherein said 
office is separate from clerk or the circuit 
court, creates an emergency within the mean­
ing of the constitutionJ therefore, this act 
shall take effect and be in force from and 
after its passage." 

It will be noticed from the historical facts, just set out, 
that what i·S now Section 13160, supra, was, at the time of ita 
passage intended to apply to counties where the two offices were 
separate. By former enactments the County Court had been given 
the right to separate the two offices where a county contained 
a' certain population. In these counties this had undoubtedly 
been done. Under the provisions or what is now Section 1~158, 
supra, the separation of the ,offices was made on the basis of 
population and, as the population was steadily growing the Leg­
islature knew that other counties would fall under the provisions 
or section 13160, supra, and the two offices would be separated. 
It is thus clear why the Legislature used the words "have been or 
may be separated." Their intent was to take care of the sltuation 
which would arise when the two of'fioee became separate offices in 
any county. They could not, however, have meant to exclude from 
the provisions of what ia now Section 13160, supra, the counties in 
which the office of Recorder of Deeds was then separate, since such 
separation had already been accomplished by former acta. If s.p.y 
further authority on this proposition is needed, we have it expressly 
provided in the second paragraph of the Act passed in 1883. This 
paragraph shows clearly that the Legislature intended the section to 
apply in counties where the office of Recorder of Deeds was a sep-• 
arate office, since it stated that the Act was to go into effect 
as an emergency measure because there was, at that time, no pro­
vision for deputy recorders in countiea where the office was a sep­
arate office. 

It must be assumed that the Legislature knew the meaning and 
application of Section 13160, supra, when they reenacted it in 1933. 
Knowing that it applied to counties where the two offices were sep­
arate there was no need of changing its wording~ We think the his­
t~rioa1 origin and background of Section 13160, supra, indicates 
clearly the interpretation which should be. placed upon Section 
13160, supra. 

However, that it applies to counties where the office of 
Recorder of Deeds is separate, is, we think also apparent from an 
examination of other sections of the same Act of 193:3.' Statutes in 
pari m~teria must be construed together and the intent of the Leg­
islature in passing a section must be determined by a consideration 
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of other sections on the same subject, Hull v. Baumann, 131 s. W, 
(2d} 721, 345 Mo, 159)' State ex rel. Karbe v, Bader, 78 s. w. (2d) 
8351 . 336 Mo, 259J State ex rel, Buchannan County v. Fulks, 247 s. w. 
129, 296 Mo. 614. Sections 13154 1 13155 and 13159 R, s. Mo., all 
passed along with Section 13160, supra, in 19331 refer to situations 
occurring when the offices of Circuit Clerk and Recorder of Deeds 
are separate offices, 

Section 13154, R. s_, Mo. 1939, reads as followaa 

"That in the event any person has been elected 
or may hereafter be elected to the office of 
recorder of deeds in a county in which the 
office ia a separate office at the time of such 
election, such office shall remain a separate 
office for the entire term for which such 
p~:rson has been or may be·eleoted, R, s, 1929 1 
Section 11534, Reenacted, Laws 19331 p, 360, 11 

Section 131551 R, ~· Mo. 1939, reads as follows: 

"On the first Tuesday arter the first Monday in 
November, 1934, and ~very four years thereafter, 
an el~ction shall be held for said office ot 
recorder, in each county of the state where the 
office of clerk of the circuit court and recorder 
of deeds are separate and the persQn so chosen 
at said election shall. on the first day of January 
next following, enter upon the dutie~ of his 
office, first giving bond in the sumt: of not less 
than one thousand dollars ($1000) or more than 
five thousand dollars ($5000), at the discretion 
of the county court, conditioned for the faithful 
performance of the duties of his office, with at 
least two sufficient sureties, to be approved by 
the county court. R. S, 1929, Sec, 11535, Re­
enacted Laws 1933, P• 360, 11 

Section 131591 R. s. Mo. 1939, reads as followst 

"At the general election to be hel.d in the 
State of Missouri in 1934 and avery four 
years thereafter, in all counties where the 
office of Circuit Clerk and Recorder are 
separate, a recorder of deeds shall be elected 
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R.s. 1929, Sao, 11541• Reenacted, L.awa 1933. 
P• 360." 

We think it clear that the Legialature had,1n mind the situation 
exi1ting where the two office• were separate office• when they pass­
ed the Act of 1933• A large portion of the Act deals with the con­
dition• where the office of Recorder of Deed1 and Circuit Clerk are 
separate. In other wordi, they paaaed aection• which apply express­
ly to where the offioee were •eparate, but did not feel that there 
was any need for a change in the worcii.ng of Section 13160, supra, 
sinoe it had formerly applied where the office of Recorder of Deeda 
was a separate office. 

Section 13187, H.s. Mo. 1939, reads aa follows• 
' 

"The recorder of each county 1n which 
the offioee of recorder of deeds and 
clerk of the oirouit court are separate 
shall keep a full, true.and faithful 
account of all feea of every kind re• 
oeived,~ and make a report thereof every 
year to the county courtJ arid all the 
feel reoeived'by h~, over and above 
the sum of four thousand dollars, for 
each year of hia official term, after 
paying out of such fees and emoluments 
such amount, for deputies and assistants 
in pis o;f'f1g~ aa the oounty court may 
deem neoessa~y, shall be paid lnto the 
county treasury, to form a part of the 
~jury fund of the county.'' 

In State ex rel. Vernon County vs. King (1896}, 136 Mo. 309, 
the Supreme Court of Missouri passed upon the question of whether 
a Recorder of Deeds was required to remit certain feea whioh he 
had collected over and above the four thousand dollara whioh he 
was entitled to keep as his compensation. The Recorder contended 
that he had paid the excess amount out for deputy hire. The ques­
tion was whether or not the County Court could refuse to allow 
this amount for deputy hire. 1rhe Court held that the Recorder 
was not required to pay any money into the County treasury, and 
affirmed the lower Court which had so held. The Court cited Sec­
tion 7450, H.s. Mo. 1899, which was the same as our present Section 
13187, and in holding that this section allowed the Hecorder a 
reasonable amount for deput·y hire at l.c. 318, 319, 320 and 321, 
said: 

• 
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"Under these provisions, is a recorder 
entitled, as e. matter of right, to re-. 
tain out of tbe fees of his office e.n 
amount auffioient to pay reasonable 
compensation to necessary assistant1, 
or 11 tbe ·allowance left entirely to 
the discretion of the county court? 

******************* 
"In cons.truing a statute which provided 
that when a county officer receiving 
a salary is compelled, by pressure of 
business to employ a deputy, 'the county 
court may make a reasonable allowance 
to the deputy,' the court held that the 
county must pay a reasonable compensation 
for the necessary service rendered, and 
that payment was not discretionary with 
the county court. Bradley~· Jefferson 
Oo., 4 G. Greene, 300. See, also, 
Wishington £2• ~· Jones, 45 Iowa, 261. 

"We are of the opinion, therefore, tho.t 
the allowance to the recorder of reason­
able compensation for necessary hire of 
assistants vms not a matter of mere dis­
cretion with tlw county court. In his 
settlement, the recorder was entitled to 
a oredi t for tt.LS amount so paid; and, 
if such credit had been given, there 
would be, at most, but a small amount, 
if anything, due the county." 

"But assuraing that the settlement was 
fairly made, and the.t the payment of 
$4,000 was on account thereof, and thHt 
a balance of $1,519 remained unpaid, yet 
the amount was subject to the credit of 
whatever necessary sum was actually 
paid for the hire of clerks and other• 
as1istants. 'l1he agreement in respect 
to the allowance of such crodit should 
be given as broad a meaning as that 
given to the statute; that is, that 

sm « 

• 



" , 

Mr. hobart V. Niedner November 20, 1945 

defendant should have a credit for all 
amounts aotually paid by him which were 
reasonable and. necessary for the proper 
pe rforrnance of the dut ie 1 of the of fi oe • " 

'11he County Court must there'fore, allow out of the fee a which 
the County Hecorder ia required to turn into the Treasury, a rea­
sonable an10unt for deputy hire. 

CONCLUSION • 

It is, therefore, the opinion of this department that Section 
13160• R.s. Mo. 1939, now applies to oountiea where the office of 
Hecorder o£ Deeda ia a separate office, and that said section autho­
rizea the Recorder of Deede .for St, Charlea County to acquire ad­
ditional help in the form of a deputy or deputies, which he 11 
authorized to appoint with the approval of the County Court, to as­
sist in the recording of military diacharge oert1f1eatea, and the 
preparation of certified copies of such certificate•• 

It is the further opinion of this department that the compen­
sation of deputy recordera must be·paid out of the fees which the 
Recorder receives for hia servioea, and that the County Court must 
allow him out of such feea a reasonable amount for the payment of 
such depu tie •. 

APPROVED: 

(Acting) Attorney General 

SNC amw; ir 

llespectfully.~ubm1tted, 

SMITH N. CROWE, Jr. 
Assistant Attorney General 


