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IW RE: The appointment of additional help in the offite’
of the Recorder of Deeds to record military

service dlscharges.

FILED

November 20, 1945 éé: ;;;7
l>7'7

Mr. Robert V. Niedner .
Prosecuting Attorney o
St. Charles County.

St. Charles, Missourl

Dear Mr. Nledner:

This will acknowledge recelpt of your letter of October
28, 1945, requesting an opinion of this office regarding the
employment of a clerk 1n the office of the Recorder of Deeds
to aid in the recording of military service discharges and in
the preparation of certifled coples of dlascharge certificates,
Your letter of October 26, 1945, reads as followaty

"Will you please send me your opinion in
answer to the following questions

"Mey the County Court appropriate funds.
from 1ts Genersal Revenue for the purpose
of employing a Clerk In the 0ffice of the
Recorder of Deeds to record dlschsrge cer-
tificates of persons in military service
and to prepare certifled coples of such
certificates?”

Section 13160, R. S. Mo. 1939, reads as followsi

"In all counties wherelin the offices of
clerk of the circult court and recorder

of deeda have been or mey be separated,
the recorder of deeds may appoint in
writing one or more deputies, to be ap~-
proved by the county court of their resp-
ectlve countles, which appointment, with
the llke oath of office as thelr princip-
als, to be taken by them and indorsed
thereon, shall be filed in the office of
the county clerk. Such deputy recorders
shall possess the qualifications of clerks
of gourts of record, and may, in the name
of £heir principals, perform the duties of
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‘because there 1s no statutory provision for the employment of extra
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recorder of deeds, but all recorders of
deeds and thelr suretlies shall be resp=
onsible for the offlclel conduct of thelr
deputies., But no recorder now holding
office shall appolnt such deputy or dep~
uties until he shall have entered into

& new bond to the state in such sum,
menner and form a&s is now required by
law. R« Se 1829, Seo. 11542,"

The above quoted section providea for the appointment of deputy
recorders, While your letter uses the word "Clerk" in referring to
the additional help in the Office of the Recorder of Deeds, we assume
that you had in mind the same meaning as 1s referred to in the stat«
ute, the only difference being that you used the word "Clerk'" while
the statute uses the word "deputy". This muast of course, follow

help in the offlce of Recorder of Deede which refers to such help as
e "Clerk"., The only provision for extra help is in the above section
authorizing deputies,

We think the question upon which the matter before us turns 1is
whether or not the Recorder of Deeds of 8t. Charles County falls
within the provisions of Section 13160, supra.

Section 13147, R. S. Mo. 1939, provides as followsi

-

"There shall be an offlice of recorder in each
county in the state containing 19,000 inhabe~
itents or more, to be styled 'The office of - '
the Recorder of Deeds.' R. 3. 1929, Sec. 11526,
Reenacted Laws 1933, p. 360, As amended, Laws
1941, p. 524, Sec. 1l." '

Section 13149, R. S. Mo. 1939, provides as followss

"The clerks of the cilrcult courts shall be’
ex officlio recorders in thelr respective
countles, except in countles conteinling
19,000 inhabltants or more. R. S, 1929,
Secs, 11528, Reenacted, Laws 1933, p. 360,
As smended, Laws 1941, p. 524, Sec. 1l."

The sbove sectlons have been construed by the Missouri SBupreme

Court in State ex inf. Crain v. Moore, 99 8. W.(24) 17, 339 Mo, 492,
The court, at l.c. 497 and 504, sald:

"% 3 #For more than 100 years our statutes
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provided generally that circult clerks should
be ex offieio recorders. (R. S. 1825, p. 65853
Sec. 11528, R. S. 1929,.,) And from 1865 on
there was a further provision that in every
county having & population of ten thousand
inhsbitants, 1t should be lawful for the
county court to make an order separating the
two offices, (G. S. 1865, sec, 23, p. 161}
Sec, 11533, R. S, 19209,) The Act of 1933
strueck out this Seotion 11533, and reenacted
Sections 11526 and 11528 meking the circult
clerk ex officio recorder in countlies con-
taining less than 20,000 inhabitents end
separating the two offices in countlies of
greater population.# # #"

3 3 # 4 2 Sb

"# # #Section 11526 thereof provides there
~shall be a separate office.of recorder of
deeds 1in each county in the State 'contaln-
ing 20,000 inhsbltents or more.,' Seotlon
11528 says the clerks of circult courts
shall be ex officilo recorders in thelr
respective counties 'except in counties
containing 20,000 inhsbltants or more,!
The two sections obviously refer to coun-
ties which from time to time contain the
specified populationsa,# # #" '

The holding in this case, that the offices of Clerk of the
Circult Court and Recorder of Deeds in Countles contalining & pop—
ulation of more than 19,000 inhabitents (the flgures 19,000 were
substituted for the figures 20,000 by an amendment, Laws 1941,
page 524, Sec. 1) are separate offlces, was reaffirmed in State
ex inf, Lamkin ex rel, Harrlison v, Tennyson, 151 S, W. (2d4) 1090,
347 Mo. 1024. By the population census of 1940, the County of
8t. Charles contained 25, 562 inhabltents, Therefore, under sec—

tions 13147 and 13149, supra, the office of Recorder of Deeds in

St. Charles County was made a separate offlce by the Act of 1933,
whilch containe¢ the sectlons just referred to. '

Sectlon 13168, R. S, Mo. 1939, provides, in part, as followst
"In any county now or hereafter having

a populatlion of 20,000 and less than two
hundred thousand inhabltants, the gquestion
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of combining the offices of olrcult clerk

and recorder may be aubmitted or resubmitted,
to the qualified voters at the general election
to be held in the year 1936, or any four or
multiple of four years thereafter.# i #"

Unless the people of 8t, Charles County have voted to combine
the offices of Ciroult Clerk and Recorder of Deeds, under Section
13158, supra, they remain ssparate offices. In your letter of
November 14, 1945, you informed us thet the offlce of Recorder of
Deeds of saild county oconstituted a seperate offlce, It is patent,
therefore, that no action has been taken to combine the offices of
Circuit Clerk and Recorder of Deeds under Section 13158, supra, and,
thus, they remain separate offices, under Sections 13147 and 13149,
suprsa.

The determination left to be made is whether Sectlon 13160,
supra, applies to counties where the offlce of Recorder of Deeds ls
now a separate office, In order to do this we must ascertaln whet-
her the wsrds "heve been or may be sepsrated," contalned in Section
13160, supra, refer and apply to counties which now have a separate
office of Recorder of Deads.

What is now Section 13147, supra, was originally enacted in
1804, and, prior to 1933, read as follows:

"% % t'There shall be an office of recorder
in each county in the state, to be styled
¥The offlce of the recorder of_deeda".'"

What 18 ncw Section 13158, R. S. Mo, was originallj enacted 1n
1879, and, prior to 1933, read as followss '

" % #'In all counties wherein the assessed
valuation of all property shall exceed fifteen
millions of dollars and in which the offices
of county clerk and recorder of deeds are
jolned, it shall be the duty of the county
court, within thirty days after this chapter
tekes effect, to make an order separating

said offices,.'" '

What 1s now Sectlon 13160, supra, was originally enacted 1in
1883, It has remalned as enacted up to the present time. However,
the orlginal section In 1883 contalned an additional psaragraph,
which followed the words of the present section 13160, supra., This
paragraph read as follows: )
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"Section 2. There being no provision in the
statutes whereby recorders of deeds csn app-
olnt deputies in counties wherein said
office is separate from clerk of the clrcult
court, creates an emergency wlthin the mean-
ing of the constitutlion; therefore, this act
shall take effect and be in force from and
after 1ts passage,”

It will be notlced from the historical facts, Jjust set out,
that what 1s now Section 13160, supre, was, at the time of 1ta
pesssge intended to apply to countles where the two officea were
separate, By former enactments the County Court had been given
the right to separate the two offices where a county contalined
a' certain population. In these counties this had undoubtedly
been done, Under the provislons of what is now Section 13158,
supra, the seperation of the offlces was made on the basis of
population and, as the populatlion was steadlly growing the Leg-
1slature knew that other countles would fall under the provisions
of Section 13160, supra, and the two offlces would be separated.

It is thus clear why the Leglslature used the words "have been or
~may be separated." Thelr intent was to take care of the situation
which would arise when the two offlces became separate offices in
any county. They could not, however, have meant to exclude from

the provisions of what 1s now Section 13160, supra, the counties in
which the office of Recorder of Deeds was then separate, since such
separetion had already been accompllshed by former acts. II any
further asuthority on this proposition 1s needed, we have it expressly
provided in the second paragraph of the Act passed in 1883, This
paragraph shows clearly that the Leglslature intended the section to
apply in countlies where the office of Recorder of Deeds was a sep=
arate office, since 1t stated that the Act was to go into effect

a8 an emergency measure because there was, at that time, no pro-
vision for deputy recorders 1ln counties where the office was a sep~-
arate office,

It must be assumed that the Leglslature knew the meaning and
application of Section 13160, supra, when they reenacted it in 1933.
Knowing that it applied to countles where the two offices were sep=
erate there was no need of changing lts wording. We think the hls-
torical origin and background of Sectlion 13160, supra, indicates
clearly the 1nterpretabion which should be. placed upon Section
131860, supra.

However, that it applies to counties where the office of
Recorder of Deeds 18 separate, 18, we think slso apparent from an
examination of other sectlions of the same Act o6f 1933, Statutes in
parl mgteria must be construed together and the intent of the Leg~
islature in pessing a sectlon must be determined by a consideration
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of other sectlons on the same subject, Hull v, Baumann, 131 8, W,

- (2d4) 721, 345 Mo, 1693 State ex rel. Karbe v, Bader, 78 S. W, (2d)
835, 336 Mo, 2593 3tate ex rel, Buchannen County v. Fulks, 247 3. W.
129, 296 Mo. 614, ©Sectlions 13154, 13155 and 13159 R. 8, Mo,., all
passed along wlth Section 13160, supra, in 19633, refer to situatlions
occurring when the offices of Clrcult Clerk and Recorder of Deeds
.are separate offlces. r

Section 13154, R, S, Mo, 1939, reads as followst

"That in the event eny person has been elected
- or may hereafter be elected to the office of
recorder of deeds in a county in which the
office 18 a separate office at the time of such
electlion, such offlce shall remaln a smeparate
office for the entlre term for which such
person has been or may be elected, R, 3, 1629,
Section 115634, Reenacted, Lews 1933, p, 360,"

Section 13155, R, 8. Mo. 1939, reads as follows:

"On the first Tueaday after the first Monday in
November, 1934, aend every four years thereafter,
an election shall be held for said office of
recorder, in each county of the state where the
office of clerk of the cirecult court and recorder
of deeds are separate and the person so chosen

at sald election shall, on the first day of January
next following, enter upon the duties of hia
office, first glving bond in the sum. of not less
than one thousand dollars ($1000) or more than
five thousand dollars ({5000), at the dilscretion
of the county court, conditioned for the falthful
performance of the dutles of his office, with at
leaat two sufficlent suretles, to be approved by
the county court, Re S 1929, Sec. 11535, Re=
enacted Laws 1933, pe 360," )

Section 13169, R, S. Mo, 1939, reads as followss

"At the general election to be held in the
State of Mlssourl in 1934 and every four

. years thereafter, In all counties where the
office of Circult Clerk and Recorder are
separate, a recorder of deeds shall be elected
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R.S, 1229, Sec, 11541, Reenacted, Laws 1933,
Pe 5600" .

We think 1t clear that the Legislature had in nind the slituatlion
existing where the two offices were sepsarate offices when they paas~
ed the Act of 19833, A large portion of the Aet deals wilth the cone~
ditions where the offlice of Recorder of Deeds and Clrecult Clerk are
separate, In other words, they passed sectlons which apply express-
ly to where the offilces were separate, but dld not feel that there
was any need for a change in the wording of Section 13160, supra,
since 1t had formerly applied whers the office of Recorder of Deeds
was a separate office, ,

Section 13187, H.S. Mo, 1939, reads as follows!?

"The recorder of each county in which
the offlces of recorder of deeds and
clerk of the ciroult court are separate
shall keep a full, true and falthful
account of all fees of every kind re-
ceived, and make a report thereof every
year to the county courtj end all the
fees recelved by him, over and above
the sum of four thousand dollars, for
each year of hls officlal term, after
paying out of sueh fees. and emoluménts
such amounts for deputles and assslatants
in his offigg as the ocounty court may
deem necessairy, shall be pald into the
county treaesury, to form a part of the
jury fund of the county.

In State ex rel, Vernon County vs. King (1896), 136 Mo. 309,
the Supreme Court of Missourl passed upon the question of whether
a Recorder of Deeds was requlred to remlt certaln fees which he
had collected over and above the four thousand dollars whieh he
was entltled to keep as hls compensation. The Recorder contended
that he had paid the excess amount out for deputy hire. The ques=-
flon was whether or not the County Court could refuse to allow
this amount for deputy hire., The Court held that the Hecorder
was not requlired to pay any money into the County treasury, and
affirmed thé lower Court which had so held., The Court clted Sec-
tlon 7450, R.3. Mo, 1899, which was the same as our present Section
13187, and 1in holdlng that thls section allowed the Recorder a
reasonable amount for deputy hire at l.c., 318, 319, 320 and 321,
said:!
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"Under these provisions, 1s & recorder
entltled, as a matter of right, to re=
taln out of the fees of hils offlce an
amount sufficlent to pay reasonable
compensatlon to necessary essistantas,
or 1s the allowance left entirely to
the dlscretion of the county court?

ate

IR I 2 KR R RSN N
"In construlng a statute which provided
that when a county offlecer receliving

a salary 1ls compelled, by pressure of
busineass to employ a deputy, 'the county

-ecourt may meke a reasonable allowance

to the deputy,! the court held that the
county must pey & reasonable compensatlon
for the necessary sservice rendered, and
that payment was not discretionary with
the county court. DBradley v. Jefiorson
Coey, 4 Go Creene, 30Q. bDee, also,
Washington Coe v, Jones, 45 Iowa, 261,

"Wle are of the opilnilon, therefore, that
the allowance to the recorder of reason=-
able compensatlon for necessary hire of
asslstants was not a matter of mere dilg=
cretion with the county court. In his
saettlement, the recorder was entitled to
a credlt for the amount so paildy and,

if such credlt had been glven, there

~would be, at most, but a small amount,

1f anything, dus the county."
A R E R R R Y

"But agsuming that the settlement was
falrly made, and that the payment of
$4,000 was on account thereof, and that
a balance of $1,519 remained unpaid, yet
the amount wag subject to the credit of
whatever necessary sum was actually
paeld for the hire of clerks and other
asslstants, 7The apgreement 1n respect
to the allowance of such credit should
be glven as broad a meaning as that
glven to the statutej that 1s, that
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defendant should have a ecredlt for all

emounts aetually pald by him which were
reasonable and necessary for the propsr
performance of the dutles of the office.

The County Court must therefofe, allow out of the fses which
the County tlecorder 1s required to turn into the Treasury, a rea=
sonable smount for deputy hire,

CONCLUSION,

It is, therefore, the opinlon of this department that Section
13160, R.S« Mo, 1939, now applies to counties where the offlce of
Recorder of Deeds 1s a sepsrate offlce, and that sald sectlion autho-
rizes the Recorder of Deeds for St, Charles County to acquire ad-
ditional help in the form of a depubty or deputles, whioch he 1s
authorized to eppoint with the approval of the County Court, to as=
slst In the recording of militery discharge oertificatel, and the
preparatlion of certifled coples of such certificates.

It 18 the further opinion of this departmant thet the compene
sation of deputy recorders must be paild out of the fees whilch the
Recorder receives for hls services, and that the County Court must
allow him out of such fees a reasonable amount for the payment of
such deputies,

Respectfully. submitted,
SMITH N. CROWE, Jr,
Asslstant Attorney Gensral

APPROVED:

(Acting) Attorney General
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