PHARMACY: Person engag red exclusively in wholesale drug
business is required to be reglstered pharmacist,
or have registered pharmacist in his employ when
he compounds or dlspenses drugs 1in comnection with

his business,
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Pear Sir:

This will acknowledge recelpt of your request for
an official opinion, under -date of April 9th, 1945,
whiloch request reads as follows:

"This office has been somewhat con-
fused in the interpretation of Seec-
tion 10005 R. 3. lo. 1943, relating

to drugglst and pharmacist. The partic-~
ular cleuse in question is as follows:

'Provided, however, that nothing

in this section shall be construed
to Interfere with any legally regls-
tered practitioner of medicine or
dentistry in the compounding or dis-
pensglng of hia own prescriptions,
nor with the exclusively wholesale
business of any dealer who ghall be

license as a rmaolst“g% who
EEiI keep in hls emplo least

one person Who 18 llcensed as &
hermecist,’ .

"The particulér clause giving the trouble
18 the portion underscored.

"We have no trouble interpreting the quoted
portion concerning the wholesaler who has
~in his employ a registered pharmacist. The
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question is vhetlier or not the sectlon
es a whole would be construed to pro-
hibit a wholesaler from conducting his
business as a wholesaler without being
himself a pharmacist, or without having
in his employ a registered pharmacisat.

"It has appeared to us that a whole-
saler is lmmune from prosecution even
though he does not have in his employ
a registered pharmaclst, provided he
does not sell at retail.

"We shall be glad to have your oplinion
because there is a wholesale drugglst
who 1s not a pharmecist operating 1in
this clty who does not have in hils em-
ploy a registered pharmacist.”

Section 10005, R. S, Mo, 1939, makes it unlewful to
conduct a drugstore except under certain condltlons.
Section 10005 provides as follows:

"It shall be unlawful for any person

not licensed as a pharmacist wilthin the
meaning of this chapter to conduct or
manage any pharmacy, drug or chemical
store, apothecary shop or gther place

of business for the retailing, compound-
ing or dispensing of any drugs, medicines, .
chemicels or polsons, or for Gthe compound-
Ing of physicians' prescriptions, or to
keep exposed for sale, st retall, any
drugs, medicines, chemicals or polsons,

- except as hereinelter provided, or for eny
person not llicensed as a pharmacist within
the meaning of this chapter to gompound,
dispense or sell at retaill any drug, chem-
fcal, polson or pharmaceutical preparation
upon the prescription of a physicilen, or
otherwise, or to compound physicians' pre-
scriptions, except as an aid to or under
the supervislon of a pserson llcensed ag a
pharmacist under this chapter. And 1t
shall be unlawful for any owner or mansger
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of a pharmacy or drug store, or
other place of busiaess, to cause
ST permit any ot tmEn a person
l;censed 88 a pharmacist to compound,
snense or sell, at retail, any drug,
cine or poison, except as an aild
to or under the supervision of a per-
son licensed as & pharmacist Provided,
however, that nothing in thils section
shall be construed to interfers with
.any legally registered practitioner of
medicine or dentistry in the compound-
ing or dispensing of his own prescrip-
tions, nor with the exclusively whole-
sale business of any dealer who shall
be llicensed as a pharmacist or who shall
keep In his employ at least one person
who is licensed as a pharmacist, #* % "

(Emphasis ours.)

Seetion 10022, R. S. lo, 1939, provides for the penal-
ties applicable to violations of Section 10005. Section
10022 provides as follows:

"Whoever, not belng licensed as a phar-
maclst, shall conduct or manage any
drug store, pharmacy or other place of
business for the compounding, dispersing
©or sale at retall of any drugd, WMBAICINGS
or poisons, or for the compounding of
physiclans' prescriptions, contrary to the
provisions of Sectlon 10005 of this chap~
ter, shall be deemed gullty of a mlsde-'
meanor, and, on conviction thereof, shall
be fined not less than twenty-five dollars
nor more than one hundred dollars, and
sach week such drug store or pharmacy or
other place of business 1s so unlawfully
Eaucgea shall e meld to constitute a
soparate and distinct offense. Whoever,
not being licensed as & pharmacist, shall
compound, dlspense or sell at retall any
Tug, medicine, poison or pharmaceutical
preparation, elther upon a phyasiclan's
presceription or otherwise, and whoever
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belng the owner or manager of a

drug store, pharmacy or other place
of business shall cause or permit

any one not licensed as a pharma-
cist to dispense, sell at retail, or

gompound &ny drug, medicine, poison
or physl

‘ yalclien's presecriptlion, contrary
to the provisions of Section 10005 of
this chapter, shall be deemed guilty

of misdemeanor, snd upon conviction

thereof, shall be fined not leas than
ten dollars nor more than one hundred
dollars., & % 3% b % % o 3 % % % 3 %M

(Emphasis ours,)

The word "rstall" involves the opening of the ultimate
orlginal package and the dividing of 1ts contents In con-
nection with the ordinary dispensing or sompounding of med-
icines, and the word "retail" need not be interpreted in
connection with the words "compounding or dlapensing" on
the principle of nosgitur a sogils, The tlree words have
three separste meanings; at lLeast, the word "retmil" differs
radically in meaning from the other two words of the colloca-
tion, end haes additional meaning, "Retail" 1a differentiated
from "wholesale," as it was held in Veazey Drug Co. v. Bruza,
37 Pac. (2d4) 294, 169 Okla, 418, that "a 'wholesale dealer!'
ia one whose business is the selling of goods in gross to
retall demlera, and not by the small quantity or parcel to
-consumers thereof.," On the other hand, dispensing and com-
pounding requires the experience and skill of a registered
pharmaclst, or at least the dispensing and compounding
should be under the supervision of a registered pharmecilst,
The general purpose of the Act whioh we are construing 1s to
prevent the conduct of any pharmaey, drug or chemical store,
apothecary shop or other place of busineas for the retalling,
compounding or dispensing of any drugs, medlcines, chemlicals,
or polsons, exoep% by Eﬁgrmacists or under the supervision
of & person llcensed as a pharmacist. :

At common law the retelling of medicines was not a
orime, and, so fer as the 3tate of Missourl 18 concerned,
only Sections 10005 and 10022, R, 3. 1939, that we are con-
sldering, make the actlion of retalling, compounding or dis-
pensing of any drugs, mediclines, chemicals or poisons by
others than a registered pharmacist or under the supervision
of a registered phermaclst, criminal in nature.
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The general rule for the construction of penal statutes
is that they should be construed strictly, and not extended
by implication; where the statute is made for the public
good, although it be penal, it should recelve an equltable
construction,

The New York City Consolidation Act of 1882 (Chap. 410,
Sec. 2015) uses almost the same language as the statute in
questlion, embodying the words retailing, dispensing or com-
pounding medicines or poisons.” The case of The People v.
Rontey (21 H. Y. St. Repr. 173) was an appeal from a convig-
tlion under that amct, and the court (at page 177), in affirm-
ing the convlctlon, said:

"The statute was in the nature of a
police regulstion, aimed at greater
safety to the people by requiring that
drugs should be dispensed only by ex-
perienced persons, to whom alone that
duty should be assigned, and who alone

- should be permitted to discharge 1t%.
The appellant, therefore, was not jus-
tified In openly disregarding the pro-
visions of the statute, which required
importent and substential forms to be
observed hefore attempting to sell drugs
end medlcines, Public safety must be
regarded es superior to any private
rights, and his business must yield to
the necessities recognized by proper
legislation.”

It mekes 1little difference, under these declsions,
whether the statutes be construed strictly or equitably,
because, 1f the dealer 13 engaging exclusively in wholesale
business and compounds or dispenses any drugs, mediclnes,
chemicals or polsons without being hlmself a registered
pharmacist or maintaining in his employ at least one person
who 1s licensed as a pharmacist, he does so in violation of
Sectlons 10005 and 10022, R. S. Mo. 1939, quoted above.

CORCLUSION

It 1a, therefore, the opinion of this Department that
a dealer, who 18 not a registered pharmacist or does not
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have a reglstered pharmacist 1n his employ, who engages
exclusively In the wholesale drug business, and, in con-
nectlon with that business compounds or dispenses any drugs,
medicines, chemicals or polsons, is guilty of a misdemeanor
under the provliaions of Sections 10005 and 10022, R, S. Mo.
1939, ’ . _

Respectfully submitted,

A. V., OWSIEY
Asalstant Attorney General

APPROVED:

J. E. TEYLOR
Attorney General
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