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Honorablec W, R. Painter
President, Board of ilanagers
State Jleemosyﬂaf; Institutions
dJefferson Uity, Hlssourd

Deur-Governor.Painters

This will scimowledge receipt of your requsst for an
officizl opinion, which readss

"At our State lospltal #3, Hevada,
we have 1p the patients! fund (094,37
which has accumulated durinr the past
twonty years due to inebllity to find
any relative of patients who have dled
. to whom refund could be made.

"What cen we do w1nh the money?t"

Su;t_»pleme“xt:lnfv your written request, you recently informed
us thet most of the accounts in the patlents'! fund were small
and it wonld hardly pay to hove an administration of the estate
ol the deccased patients, for the reason that the cost would
excaeed the walne of the estates,

You stabe you are unablc to flnd any heirs of the deceased
- persons leaving funds in your custody, however you do not give
us any indlciation as to what actusl inguiry has beén made to
determine this facte. The presumption in law is that a decedent
leaves heirs cor »~vt of kin capable of inheriting. 3ection 25,
Volume 21, C, J.,, page 857, reads:

-Mie burden 1s on plaintiff to
prove an escheat, and its right to
the property under the statute defin-
ing those to whom sscheated property
ls payable., The law presumes that a \
decedent leoaves heirs or next of kin
capable of Inherlting, and it 1s in-
cumbent upon the state to rebut this
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‘presumption by proof of hish degree,
But when the state hes shown prime -
‘fecle the eschest of the propsrty of
en Intestate for want of heirs, the
burden 1s then on claimant to prove
that o is In fect an helr, & # 4# 0

Volume 30, Cs J, 5., Section 2, page 1165, lays dovn tho
general principle of law thad the wmost important ground of
escheat now recopnized is death intestate without heirg, and
such 1s a ground of escheat in ell jurisdictions., Said seoction
reads in part:

"Death intestete without heirs, The
most important ground of escheat now
recognized ls death intestate without
helrs, and this is aiﬁruund ol escheat
in all jurisdictions," \

. It 1s elso well established thas when s procedure relating
to an eschoat fund is repulated by statute, the escheat must
be established in the mennor prescribed by statube, (3ee Sec-
tion 8, Volume ©0, C, J, S., page 1175.) 1In Robinson et al, v,
State et al,, 87 5, W, (24) 297, lics 298, it was heldt

‘ " 3 % % % Forfeitures not being
favored by the law, 1t has been held
that uo escheab, nor the proceeding ‘
therefor, can be had except under and
according to the leglslative enacte
ments, llewilton v. Lrown, 161 U, S.
56, 16 5. Cts 585, 40 L, Ed, 691, and
that the method provided must not be

~departed from in uny essential particu=~

' lar, otherwise theo judgment will be
void, ¢ @ et

At comaon law personal estates of an intestate leaving no
next of kin belonged absolutely Lo the sovereisn, In the case ‘
of In re CGermailne, 280 H. ¥ Sep, 460, lec. 464, the court said:

"it common lew the personal estabe
of an intvestate who left no next orf
Jkin belonged absolutely to the soverelgn,

Lroon's Legal laxims (6 Amer, Ed., from
the 4th London Lde) pd 594"

In the cage of In re Harrlsburg Bridge Co., 52 Pa. District
end Gounty Reports, 657, L,c. 661, 662, it wes held that under
the doctrine or bona vacentis property that has ceased to have

an owner should be held for the benefilt of the community by the
soverelgnty, ‘ '

S
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, Authorities differ as to the necessity for judicial pro-
-oeedings to establish escheats, (Bee Section 19, sub-section’

g, Volume 30, C. J. S., pages 1184, 1184,) In Robinson et al.
ve State et al., supra, the court, in holding the only purpose
for prooceedings ls %0 secure a judlclal declaration that certain
faots exlst which, under the law, cast tltle on the state, said:

"The rule 1s, in our oplnion, &
wholesome one, If in truth the clre
cumatances exlist which eacheat the
property to the state, the title .
vests In the state by operation of
law upon the death ol the owner,
Ellls v, 3tate, 3 Tex, Civ, App, 170,

.21 S, W, 66, 24 S, W, 660, And the
only purpose of thie proceedings pro=
vlided by the atatutes 1s to secure a
Judiclal declaratlon that the facts
exist which, under the law, cast title
upon the state,"

: In the case of In re Ohlsen's Estate, 75 Pac. Rep. (°d) €,
1,04 7, the court approvingly quoted from 10 R, Cs L. 616, Seo=
tion 14, as follows: ,

"It 1s the general common law rule
that upon the death of a person Intestate
-and without heirs, or without heirs come
petent to take, the tltle hy escheat vests
In the state immediately, #  # M

Sectlon 620, Chapter 3, Article 1, R. S, 1939, provides
that 1f eny person dile intestate, selzed of sny recal or personal
propertiy, 1eav1ng no helrs or representatives. capable of 1nherite
ing the same, such property shall eschesat and vest In tho state,
subject In accordance with the provision of the chapter on os=
cheat, In this section there are several covditioas, besides
the one herelnabove specifically mentloned, for property escheat-
ing to the state, IHowever, the strange thing about 1t ls that
apperently the provision hereinsbove mentioned is the only one
that provides for an eschoat to the state wherein thore is no
prior settlement or accounting of some nature or judicial Ge=
tenmination of facts, 3Sectlon 620 reads:

-"If any person die intestate, selzed
of eny resl or personal property, leaving
no helrs or representatlives capable of
Inherlting the samej or, i1f upon final
gettloment of an executor or administrator,
there 1s a balence in his hends belongilng
to some legatee or dilstribubee who 1s a
non-resident or who ls not in a sltuation
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to receive the same and give a dise
charge thereof or who does not appear

by himsell or sgent to cleim and recoive
the same} or, I1f npon finel settlement

of an assignee for the benefit of credi-
tors, there shell remain in his possese
slon any uncleimed dividends; or, if upon
final report of any sheriif io the court,
1t is shown that the intcrests in the
proceeds of the sale of land in portition o ‘
of certaln parties, who are absent from

the state, who are noneresidents, who are
not lmown or nemed 1n tho proceedings, or
-who, from any ceuse, are not in o situation
to recelve the same, are in his honds un~
pald and unclaimed; or, 1f upon final
gebitlement of the recelver of any company

or corporation which has been doing business
In thls state, there is money in his hands
unpald snd unclailued, in each and every such
Instance such recal and personal eatate shall
escheat and vest in the state, subject to
and in eccordance with the provisions of
tils chapter,"

If Sectlon G620, supra, were all we need to construe on
pasalng upon thies questlon, 1t would indleste that no more than !
a reasonable search for helrs of deceased would be required in |
a case where a person dles Intestate leaving no heirs capable
of Inheriting. The words "heve no heirs" was defined in the “
oase of Robinson et als ve State, 117 8, W, (24) €09, as
followst “

"It 1s first asserted the finding
gtated i1s not a finding thet Williem
Dradford died having no helrs. Whero-
fore, the judgment in the State's favor /
was unauthorizeds This proposltion is
ruled against appellants by the opinion
reported in Tex, Cilv. App., 109 3., W,

. (2d) 559, It was there held tho phrase
thavlng no helrs,! means no known heirs,
- and no heirs who can be ascorbalned by
the exercise of recasonable dilicenco,
That 1s, such dilligence as a roasonably
diligent person would sxercige in the
transaction of his own business under
the same or simllar circumstencoes. Vo
> adhere to that ruling,; and overrule ap=
‘ pellants! first proposition," '
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Iowever, since Bectlon 63, supra, concludes that in each
and every such instance such real and personal estate shall
escheat and vest in the state, subjeect to amd in accordance
with the provisions of thils chapter, 1t 1s necessary to examine
other provisions in this chapter to properly congtrue said
sectlon,

Section 621 of Chapter 3, Article 1, R, 3, 1939, provides .
that within one yoear after final settlement of any executor
or edministrator, assignes, sheriff or recelver, all moneys in
hils hands unpald or unclaimed, as provided in Sectlon 620,
supra, shall, upon the order of the court in which such settle=
ment 1s made, be peald into the state treasury,

- Seotion 622 of the same chapier and artilcle, R, S. 1939,
provides for proceedings when moneys are not pald into the
#tate treasury by executoras, administrators, assignees, sheriffa
or receivers, as pro“ided by law,

. Bection 623 of the same chapter and article, 3. S, 1932,
provides the method of recovaring funds pald into ascheat funds
by executors, adminiastretors, assignees, sheriffs or recelvers,
Therefore, 1t 1s qulte eapparent that the legislative intent in
- enacting the eacheau lew in this state clearly was that no funds
shall escheat to the Stete of lfissourl until a final report of
settlenient or adjudiocation shall be made by some sourt establish-
ing certain necessary faots, in the absence ol some special
statute or constitutional provislon making an excoptlion to the
rule, '

The administration laws of this suaic require granting of
letters of udninigtration and appointment of an admlnlstrator.
Also, if an estaite is insufficient to have administration there
on, %hat 1s, 1f after allowing tho wldow her sihatubory a11owance
for herself and wminor children there romains no balance, the
Probate Court mey refuse to grant letters of adminlstratlon.
(See Section 2, K, 4, 1939.) Bectlon 106, R, &, 1939, further
provides whai allowances a wilidow is entitled to kcep for her-

- self and minor children,

‘ In connection with the proper Alspositlon of sald funds,
sinoce some of those estates ave vory u1a;l, we probably should
conslder the functions of & oubllc adaministratov. Section 299,
Re S 1939, suthworizes. the public adminlstrator to take into
his charge and cugtocy the csiute of persons Gying in his
-county wilthout eny lmown heirs; also cstatos or persons and
estates of all the Insere pevsons in his county whoe have no
legal puardian and no one coulpetent to telie charge of such
estates, or to act as such guardian can be foundy or is known
to the court having jurisdiction who will quallfy, or where

g\
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from eny other good ceuse sald court shall order him to take
possession of eny estaete to prevent 1its being injured, wasted,
purloined or lost, -

Therefore, in view of the foregoing laws of adminlstration.
we believe that adminletration must be had on all property held

. by stewards of varlous state inatitutions, said property being

thet of the deceased patient and not gilven to the state for
care of sald patient in sald institutions, However, the Probate

Oourt may grant 1etters of refusal in ocases heretofore mentioned..

Now the queation ariuou as to which Probate Gourt has
Jurisdiction in such cases, the Probate Court of the county .
wherein the deceased lived and resided prior to being admitted
to sald state institution, or the Probate Court in the county
wherein the patient dled and the state institutlion may be lo=-
cated, This depends upon the facts in esch individuasl case
and no two may he identichl, We belileve the provisions here=
inaebove Quoted on probate proceedings of insane persons found

- in the county have reference to those patients that have been

residents in the county prior to being adjudged non compos
mentls, and does not refer to patients having a residence in
another county end then sent to a state instlbution for care,
end also that a person does not lose & residence by being sent
to a state institution. Nelthor does a person lose a resldence
by temporarily beilng sbsent from his residence 1f his intentlon
18 to retain his residence and not change same. (See State

ex rel, v, Wurdemen, 129 Mo, App. 263, 1.c. 2783 State ex rel,

- Ve M11lls, 231 Mo. 493,) 5o you can readily sce the meny comw -
-pliocations that ‘may erise In passing upon such questiona.

A greater part of the funds now held and belonging to
deceased petlents 1s of long duration, some being in custody
for as long as 20 years, and in many instances the amount 1is
very small, In fsct too small to have any probate proceedings

‘thereon and the court costs would in all probabllity exceed

the amount of sald fund. In view of these faclts and many
complications arising upon distributing seld funds, we respect~
fully suggest that the Board of ianagers prepere, submit and
recommend passage of a blll to the 63rd General Assembly

which b1lll would cause such funds to escheat to the State of
Missourl without the necesslity of any court procedure and
thereby avold court costs., Thils would solve all your trouble
with thls fund, and enyone within 21 years thereafter claiming
any part of such funds could recover as provided in the bill,

 We surgest thot such a bill follow the escheat law passed by

the 6lat General Ausenbly for purpose of escheating funds held
by the Insurance Commlssioner, where he was unable Lo locate

- persons entitled to certaln funds. (See Laws 1941, pages 396,

397 and 398,)




"Honorable W, R. Painter. -7 July 31, 1945

Therefore, in conclusion we are of the opinion that such
funds held by the stewards of various state inatitutions cannot
be used or distributed until administration has been hed in the
Probate Court in the ‘county wherein such deceased peraons had
their residence, However, to avold many complications which
are. bound to arise, we respectfully recommend a bill be passed
by the 63rd General Assembly, 'as hereinabove proposed, for the
purpose of escheating such funds now in custody of the atewards
of verious state institutions, and also for the purpose of '
escheating eny similar funds ¢oming into their possession in
the future under similar oirocumstences,

Respeotfully submitted,

AUBREY R. HAMMETT, JR.
Asalstent Attorney General

APPROVED}

i

Attorney General
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