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Honorable w. n. Pa:L:lt;Gr 

July 31, 1945 

PI•es ident, Doard of l~anap3rs 
State Eleem.osynar;;- I:m1 ti tutions 
Jefferson OiG'y-,_ T.~issouri 

Dear Governor Pa~.nter: 

! ' 
FILED 

~~ 

'fhis will acknowledge receipt of your request; for 0-11. 
officic.l opinion, which roads: 

".At oul" State·nospital ·i~Lo, nevada, 
we have in the patients t fund (\;094 .37 I . . . 
which has accumulated durih&~ the past 
twenty years due to inability to find 
any r•elative of patients v:ho have died 
to whom refund could be made. 

"~'Jh!.l. t can we· do wi tl1 the money?" 

Supplementing your written request, you recently informed 
us that most of the accounts in the pat.ients' fund were small 
and it would hardly pay ·to ho.ve an adrainistration of the estate 
of the deceased patients, for. the. reaGan that tho cost r,rould 
exceed the value of the estates. 

You state you are unable to find any heirs of tllG deceased 
. persons leavinc; funds in your custody, however you do not give 
us any indiciation as to what actuc.l inquiry lu1s .been made to 
determine this fact~ The presumption in law is tlE.t a decedent 
leaves heirs on '".r_;;:t of kin capable of inherit.ing. 3ection 25, 
Volume 21, c. J., page 857, reads: 

· 
11 1'he burden is on plaintiff to 

prove an eschoat, and its ric;llt to 
the property UlJ.der the statute defin­
inr; those to whom escheated property 
is payable. The law presumes that a 
decedent leaves heirs or next of kin 
capable of inheritinc, B.i"ld it is in• 
cumbent upon the state to rebut this 
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presumption by proof of hich dogree, 
B'ut when the stute he..s shown prima 
facie th.e esoheat of the property of. 
en intestate fol" want of heirs, the 
btwden is then on clainumt to prove 
tho.t ho ia in fact an heir, ·it- l} ~• -:~" 

Volume 30 1 C. J. S • 1 Section 2• page 11651 lays doi:m tho 
general principle of law t.iho.t the most important e;round of 
escheat nov,r l''eCoLn:lzed is death intestate without heirs, and 
such _:l,s ·a gl"ound of escheat in all jurisdictione. S.e.id t:cotion 
reads in purt: 

"Deo.th intoste.te withoqt heirs, The 
:most important ground of-escheat now 
reco[;nizad is. death intestate vtithout 
heirs, o.nd. tt1.is is a· ~round of' escheat 
in all jurisdictions. · 

. It is also well eotabl:tshed -i:ihu.t when a procedure relatL'Ylg 
to an eschoa.t fund is roc;ulated bJi statute, the· escheat must 
be established in the ma.nnor· prescribed by statute. (See Sec­
tion o, Volume 00, c, J, s., page 1175,) In Hobinson et al, v, 
State et al., 87 s. w, (2d) 297,. ltC• 298 1 it was held& 

n -:r ·:~ ":;. ·~to l 1'or.fe1 tures not 'being 
.favored by the luw, lthas been held 
that :no escheat, nor tllc pr9ceeding 
the ref or, c tul be r.w.d e.xoe pt under and 
a.ccordillg to the legiolative enact ... 
menta, Ilmnilton v, Brovm, 161 U, s. 
256, 16 S, Gt, 585, 40 L, Ed. 691, and 
thut the method provided rn.ust not be 
depax•tod from in any essential particu• 
lar, ot!wrwlsa tho judgment will be 
Void' ."- -·~ '·'. -'!.tt 

• f£'" .... ··~ h 

At COl:1i.J.Oi.l. law porsonul estates o:f an in.testate leavinc; no 
next of kin bolonc;cd absolutel:sr to the sovereign, · In the case 
o:f In re Ge!"ta.nine~ 280 lh Y• s.,, 460, l,c, 4G4, the court said: 

11 .il.t Co1xmton. law the personal estat;e 
o.f' c....11. int;astate who lef't no next of 

.kin belonged absolutely to the sovereign, 
broom' s Legal TI'Iaxim.s ( 6 Amer, E~,, .from 
the 4th l~ondon l!.:c.h) p~ 59. rr 

In the case of' In re Harrisburg Bridge Go,, 38 Pa, Diotrict 
and County Heports, 65'7, l.c, G611 G62 1 lt was held that under 
the doctrine or' bonn vacantia p1•operty th.at has ceased to have 
an owner should .be held for the benefit of the com.muni ty by the 
sovereignty. 
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Authorities differ as to the necessity for judicial pro­
ceeding~ to establish escheats, (See Section 19, sub•section· 
2, Volum& 301 c. J. S,, pages 1184, 1184,) In Robinson et e.l. v• State et e.l., supra, the couzat, in holdinc; the only purpose 
for proceedings is to secure a judicial declaration that certain 
facts exist which, under the law, cast title on the state, said: 

11 'l'he rule is, in our opinion, a 
wholesome one, If in truth the oir ... 
oumstances exist which escheat tl:t.e 
property to the state, the title . 
vests in the state by operation of 
law upon the death of the owner. 
Ellis v. State, 3 Tex. Ci~, App, 1701 
21 s, W, 66 1 24 s. W, 660, And the 
only purpose of the proceedings pro• 
vided by the statutes is to secure a 
judicial·declaration that the facts 
exist which, under the law, cast title 
upon the state," 

411 the case of In re Ohls.en's Estate, 75 Pac, Hap. (2d) 6 1 
l.o. 7, the coul .. t approvingly quoted from 10 H, c. L, 616 1 Sec• 
tion 14, as followsa 

"It is the e;eneral common law rule 
that upon the dea.th of a person intestate 
and without heirs, or without heirs com• 
patent to take, the title by escheat vests 
in the s ta. te i:mmedia tely. ·!~ * ~A- ·*" 

Section 620 1 Chapter 3, Article 1, R. s. 19391 provides 
that if any person die intestate, seized of any rGa.l or personal 
property; leaving no heirs or representatives capable of inherit• 
1ng the same, such property shall escheat and vest in the state, 
subject in aocorda110e with the provision of tho chapter on es­
cheat. It). this section there are several conditions, besides 
the one hereinabove specifically mentioned, for property esoheat-
1ng to the state, However, the strange thine; about it is that 
apparently the provision hereinabove mentioned is tho only one 
that provides for an escheat to the state wherein there is no 
prior settlement or accounting of some nature, or judicial Qe~ 
termination of facts, Section 620 reads: 

"If any person die intestate, seized 
of any real or personal property, leaving 
no heirs or representatives capable of 
inheriting the sameJ or, if upon final 
settlement of an executor or adr.ainistrator, 
there is a balance in his hands belonging 
to some legatee or distributee who is a 
non~resident or who is not in a situation 
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to receive the same and give a dis-
. charge thereof or who does not . appear 
by himself or agent to alalia and receive 
tho sara.e; or 1 if upon fine.l settlement 
of on assignee fo:P the benefit of credi­
tors, thel"e sho.ll remain in his posses• 
sion any unclaimed dividends; or•., if upon 
f'ino.l report of any sheriff to the oou17 t 1 
it is sho\'Jn that the il1.tcrests in the 
proceeds of the sale of lend in pt.."l.rtition 
of cel"to.in pnrtias; who are absent fror:1 
the sta.t0 1 who 0.1"0 non .. :i!'esidents, who are 
not; lc.1orm or named ln the proceedings, or 
who, frora any cause, are not in n situation 
to receive the same, are in his hondo un­
paid ancl unclaimed; or, if upon final 
oett:lom.ont of the receiver of ru1y company 
or oorpol"ation which has been doin0 bus:tnoss 
in this state, .there is money in his hands 
unpaid and unclnir:led,. in each snd every such 
instance such real and personal estate shall 
escheat and vest in the state, subject to 
and in accordance with the provis :tons of 
this chapter." 

If Section 620; supra, were all we need to construe on 
passing upon this question, it would indicate that no :more than 
a reasonable search for heirs of deceased ,·muld be requii•ed :tn 
a oaae where a person dies intestato leavin:~:; no heirs capable 
of inheriting, Tho words 11 have no heil"'Su wns defined ln tho 
oase of Robinson et nl. v. State, 117 s_ YJ. (2d) 809 1 ns 
follows a 

"It is first asserted the finding 
stated is not a findinr-; thD.t VJillima 
Dradford died havLnc no heirs. ~~lore­
fore, the judt:,"l!1ent in the State's favor 
was unauthorized, This proposition is 
ruled acainst appellants by tho opinion 
reported in Tex. Oiv. App., 109 :3. W. 
(2d) 559, It v1e.s there held tho phraso 
1l:l..avinc no heirs,' means no knovm heirs, 
end no heirs who oo.n be ascartalnod tJy 
the exercise of reasonable diligence. 
That is, such dili[:enc~ as a reasonably 
diligent person would oxorciso in tho 
transaction of' his orm bu::dnes-s under 
the same or similar· circumstances. 'iJG 
adhere to that rulingi and overrule np ... 
pellants' first proposition"" 
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However 1 since Section 620, surn~a, concludes that in each 
and every such instance such real and pe:"*sonal_ostate shall 
escheat and vest in the state, subject to and in accordance 
with the provisions of this o:b..o.pter~ it is necessary to examine 
othe£' provisions in this ohap·ter to properly construe said 
section, 

. Section 621 of Cha.pte!" 3, Article 1, R, s. 1939, provides 
that within one yoar af·bcr final settlement of -my executor 
or admin1.strator, assisnee,,. she!'iff or receiver~ all moneys in 
his hand.s unpaid ol' unc~aimoc1, as px•o·iTided in Section 620, 
supra, shall, upon the oxoder of the court in which such settle­
ment is made, be paid into the state treasury. 

Section 622 of the same chapter and article; H, s. 1939, 
provides for proceedings when monGya · ax.•e not paid into the 
.•tate treasury ·by exaoutora, adm1n1stre.tora 1 assic;nees, sherif.fs 
or receivers, ~s prov1d~d by law. 

3eotion 623 of the same ohapter and article, a. S., 19391 
provides the method of reGovaring .funds pa.id·into asclleat funds 
by &xeoutors, adnt1n1stra.tors, assignees, sheriffs or receivers. 
Therefore1 it is quite apparent that the legislative intent in 
enacting the escheat law in this state ol·3arly nun that no funds 
shall escheat 'co the State of ·l!1ssour1 until a final. report of 
settlement o:r adjudioatlon sha.llbe mad~ by some oourt establish­
ing oerte.in necessary facts,· in the abl!enoe ot· so1ne special 
statute or con~:~tH:;·e~tionnl provision mak:tng an 0xooption to the 
rule. 

The administration~ lawa of' th1s &":..a:~c roquil"'o grantin.c; of 
letters of udministration a:I"J.d appointment of' an administJ:.•ator • 
.Also if an esta:be is insufficient to huv<~ admin:tstl~a.t:ton there­
on, that is, if after allOVJ:Ln:~ 'Gho widow lw:r> stui;u{;OI'~' allovmnce 
for her3el:f' al'l.cl minor children thel,e remains no balance, the 
Probate Court me:y refuse to grant lottors of' n.dm.inistl .. atlon. 
(See Section 2,.· 1\., s. l'.J39.) Section 106 1 H. u. 19ZS9, furJcher 
provides who.t allowances a YJidovr ic. entitled to kcop for her­
self end minor chlld:i."en, 

In coru"laction \>Ji th the pl..,opcr dltJpof.lit;ion of said funds, 
since .some of those estntes e.i'e v;.:r·,r sr:rall, we vrobabbr should 
oons:tder the functior,.s of fi. lTU1;l:i..c ~drdT:.in t;ra-toi'. SC:Jct :Lon 209 1 
R, S, 1939, e.utr.wrizo::J, tho rnl11lh: adminlr:tJ:>ator to 1;uke into 
his charge and cu.<:ttor:'.y tb.0 or:rl;ut0 of pcrzon;:; d.::,riuc; in his 

. county without. e.ny l:no\•m heirs; also estatos or persons arid 
estates of e.ll tho i:nsvx(; pe1·so:nL in h.:Ls count:;- wlH.J :no.ve no 
legal guardian and no one co1:tpctent to take c11arge of StlCh 
estates, or to act as such guardian 09..1.'1. be found; or is lmmm 
to the court having jurisdiction who \'1111 qUfLl:tfy, or whore 

C6 ''-\" /v 
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from any other good cau.se said court shall order him to take 
possession of any estate to prevent its being injured, wasted, 
purloined or lost. · 

Therefore,· 1n view of the foregoing laws of administration; 
we believe that administration must be had on all prop•rty held 
by stewards of various state institutions, said property being 
that of' the deceased patient and not given to the state for 
care ot said patient 1n aa1d institutions. However, the Probate 
Oour.t may grant lette:tts of refu1al in oases heretofore mentioned, 

Now the question arises as to which Probate Court haa 
jurisdiction in such c-..ea, the Probate I Court of the county I • 

wherein the deceased lived and resided prior to being admitted 
to said state institution, or the Probate Oou.rt in the county 
wherein the patien~ died and the state institution may· be lo• 
cate4, This depends upon the faote in eaoh individual case 
and no two may be identical. We believe. the provisions here• · 
tnabove quoted on probat• proceedings of ,insane persons found 
'in the county have ref&renoe to those patients that have been 
residents 1n the county prior to being adjudged non compoi 
mentis 1 and does not re£er to patients having a residence in 
another count-y and then sent to a state institution :f'or care 1 
and also that a person does not lose a residence by being sent 
to a state institution. Neither does a person lose a residence 
by temporarily being absent from his residence if his intention · 
is to retain his residence and not change same. (See State 
ex rel. v, Wurdeman, 129 Mo. APP• 263, l.c. 278; State ex rel. 
v. Mills- 231 Mo. 493.) So you can readily see the many com"­
plioations tho.t may arise in passine upon sucll. questions. 

A greater part of the- f'unda now held and belonging to 
deceased patients is of lone; dUl"'ati.on-,- some being in CUStody 
for aa long as 20 years, and in many· instances the amount is 
very small, in fact too small to have any probate proceedings 
thereon and the court costs would in all probability exceed 
t:Q.e amount o;f' said fund. In vlew of these facts and many 
complications arising upon distributing said funds, we respect• 
!'ully suc;gest that the Board of l!Jlenagers pl,epare, submit and 
recommend: passage of a bill to the 63rd General Assembly-
which bill would cause such funds to escheat to the State of 
Missouri without the necessity of any court procedure and 
thereby avoid court costs. This would solve all your trouble 
with this fund, and anyone within 21 years thereafter clauaing 
any part of such funds could recover as provided in the bill. 
·we sucgest that such a bill follow the escheat law passed by 
the 6l~t General iH.tse:mbly for purpose of esch.eat1ng funds held 
by the Insurance Commissioner, where he wo.s unable to locate 

· persona entitled to certain funds. (See Laws 1941, pages 396, 
397 and 398. ) 

. . 
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Therefore, in conclusion we are of the opinion that such 
funds held by the stewards of various state institutions cannot 
be used. or distributed until administrat'ion has been had in the 
Probate Court in the 'county wherein such deoeaeed peraons had 
their rea1d$noe,. However, to avoid many oompl~oatione which 
are. bound to arise, we reapeotf'ully reoomnumd a bill be paesed 
by the 63rd General Aesembly, as hereinabove proposed, fo~ the 
purpose of esoheating suoh fund$ now in custody of the atewarde 
of various state institutions, and also for the purpose ot 
escheating any similar tunds oom1ng into their posse•sion in 
the ru·ture under similar oiroumetanoes • 

APPROVED• 

J • E. if'IttOR 
Atto1'1ney General 

ARHtml 

Reapeottully submitted, 

AUBREY R • HAUMET T, JR • 
Assistant Attorney General 
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