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PENAL INSTITUTIONS:

Where immates of the Intermediat@ﬁhormatory
‘at Algoa have escaped and then sentenced to
the Penitentiary, thelr sentences are concurrent.,

hugust 24, 1945

Honorable W, C. Parker

Warden _
Missourl Sta

ta Ponitontiary

Jefferson City, iilssourld

Dear iMr. Parker:

[

FILED

flo arc in vocelpt of your letter of August 14,

1945, requostlag an opinion of this department. Your letter
reads as follows: ‘

- Wig havs soveral ilnmates in this ponil-

sontlary who have detalners on them
From the Intormedlate loformatory at
Alpoa, wantod there for cscaping. It
appears to us that the vroper way of
handling them would of been to have:
them serve the Algos sentence [irst,
thon gorve the penlientiary.

"In tho case of James Y. ovhins,
44569, ho was sentenced bo the Inger-
mediate Reformatory at Algoa, for &
term of £ years on October 30, 1040,
lie csenpod Trom that lnstitution on
October 9, 1941, and was rocolved ab
the penltentiary on Docomber 15, 1941,
to serve & term of 9 years for the
criac of assault with Intent to kill,
On Januery 2, 1942, the Superintendent
of Algoa Uarms placod a detalner on
this subjJect and it is still pending.

Inoamuch as the tlme elapsod since
being Lrought back is more than
enough to comploto tho Algoa sentence,
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but was not creditod that way, is 1t
8tlll legal to malko him serve that
LAlpoa sentonco whon roleascd on his

ponitentiary sentencoeft"

' The question whlch you deslre to bo answored appoars
to be: "Inasmuch as tho timo elapsed since being brought back
1s more than enough to complete the Algoa sentence, but was

not credited that way, is it still legel to meke him serva

thet Algoa sentonce when relceased on his penitentlary sentonce?"

This presents the quostion of concurrent and consecu-
tive or cumulated 56ntencos, /!t ... ol '

When an Inmate of the Intermcdlate Reformatory has
been paroled and comnlts another crime v ile out and 1s gentenced
to the Penltentiary, unless the trlal court takes thils into con-.
slderation and makes his sentonce cumulative or COnsecutive, then

"his sentences are concurrent and should be so crcedited.,

This guestlion hos boan fully consldered and passed on
In the eassé of Anthony v. Kalser, 169 5, ¥, (2d) 47, 1. ¢, 49, 50,
wherein the court sald:

"toentences in criminal cases should reo-
veal with fair certainty the Intent of
the court oad c:eclude any gsorlous mlsap-
prehOualonu by those who must sxecute
tham, ¥ & # =« Do AL the time of the soc-
cond, tho court olther knew, or did not
imow, he wadzﬂfe&dy undor sontonece, and,
In 1tg discrvtion, could have lupogsed
eithor a cumulativo or a concurrent sen-
tenco, I the court had such lmowlodge,
and 1ts sontoence containod no dirocction
that 1t ve cumunlative, an intentlon is
thoroby evinced that the sentencos should
be served concurvontly. On the other
hand, il tho court had no such knowlodge
" there would havo hoon no occaslon to oven
~conslder tho questlon of lmposing a suc-
casslve term, and so tho court could have
had no intentlion other than 1lts gentonce
shoula begln forthwlth. Zorbst v. Lyman,
gupia. ‘Yhworefore, wlth no applicable
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statute maklng the two torms successive,
cnd 1n the avsonce oi a dlrectlon in

the sentones oy commltment to that
offoct, wo think, wunder the rule stated
in the lielnlngor case, supra, and from .
‘what hag hoon sald abovo, petitloner'ts
terms wero concurrent, and he ls en-
titled to hls discharge under the thrsee-
fourths rule. It iz so ordered,

"L11l concuw, uxcept CGALTT, J., aboont,"

, Since tho Suprome Court has ruled upon thls in cases
of & paroled inmato, it would follow that there should he no
difference whoether the Inmate was on parole or whether he had
-esceped, for the legal olifcct of hlg sentences would be the
aame ) '

Theroforo, when an Inmete has escaped from the Inter-
mediate Reformatory at iAlgoa and hes bheon tried and convicted
for the commission of anothor crime and sentenced to the Peni-
tentlary, unless the trial court indilcates 1lts intention of
how such sentencos are to be served, thoey should be credited
~as concurrent sentonces and both be served at the same time,

The fact that tho Lupcrintondent has placed a detalner
would not Justifyy tho roturning of thoe prisoner to the Intopr=
mediate Roformatory to scrve out hls old sontonce. Such detalner
1a of no legal effoct ang should bae dlgregardod.,

If tho sentonces had been made condocubtive or cumula-

tive by the trial court thon such inmote should sorve his old
sentence first bofore starting on hisg now or subsequent sentenca,

Coaclusion

7 Therofore, 1t 1ls tho oplnion of thils Uapartmont that,
without direction ol the trial court, such centences are con-
cwrent and the detainer so {ilad should be disregarded and the
prisoner dlaschargoed upon cosplotion of his Peniltentlary son-
tence, '

Respoctfully submitted,

APPROVEDy GORDOY Pl TEIR :
: Asslistant stiorney General .

Atiorney Genoral . GPULG



