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NEPOTISM: -One is guilty of vict%1dn of nepotism
section when relationship exists between
father and son, even when the appointes
is to receive compensation from sheriff,
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llonorable Ray R. Pryer
Prosecuting Attorney
flenry County

Clinton, lilssouri

Deoar 3ir:

"Reference 1s made to your lectter dated September 14,
1945, requesting an official opinion of this office and
reading as follows:

"In the consbtruction o Sec, 13,
Article 14 (parce 1G6e) of tho old
Constitution of tilssouri 1t, appar-
ently, would preclude a county
officer, whether on a salary or a
fee basis, froun appolnting a near
relative to public office or om=
ployment.

"Under Sece. G, Article 7 of the
new Constitution a very similar
provigsion 1s founda

° "Phe decisions, go far as I have
found, have interproted this clause
only with reforence to salaried
officials, and male no reference.to
offlclals pald ontirely by fee from
thelr officcs ‘

"Mhe Sherlff of Henry County is
pald entirely by fees resuliting
Trom the performance of the duiics
involved in the conduct of his of-
fice., Could he, lesally, appolnt
his son to be a vepubty Shorlff to
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gerve under him? It belng undorstood
thot tho Deputy's remuneration will
cone entirely from the funds of the
Sheriff." .

The applicable provisilon of the Constitution of 1945,
relating to your inquiry, is Section 6 of Artiecle VII, which
roads as follows-

"Any publlec offiver or employee
in thils state who by virtue of his
office or employment names or appoints
to publie offlce or employment any
relative within the fourth depgrec, by
consangulnity or affinity, shall
thoreby forfelt hls office or employ~
ment,

Your inqulry rosolves 1ltself into two component partss

1, Is a shoriff a publlc officer within the meaning
of the term as used In the above constltutional provislon?

2¢ Is the son rclated to the father within the pro-
hibited degree, eithor by affinlty or consangulnity?

In the determination of the first question, we have

“resorted to the followin; definition of "publlc officer,”

as found in 3tate ex rel. Pickett ve Truman, 64 S.W. (2d)
105, 1.0. 106=

"In Wechem on Public Officors,
pPpe 1 and 2, Sece. 1, 1t is salds
'A public office ig the right,
authorlty and duty, created and
conferred by law, by which for a
glven perlod, either fixed by law
or endurlns at thoe pleagsurc of the
creating powsr, an individual 1s
invested with some portlon of the
soverelsn functlons of tho govern-
mont, to be exorcised by him fowr
the honeflt of tho public. The
indlvidual so invested lo a publle
offiocecr.t Ve have approved this

definition in Hiatc ex rel. Walkor
Ve Dus, 155 lo. 3825, 331, 532, 56
Se Ve G536, 35 Lse Re A 616, Statoe
ox rel. v. laclnann, 300 lo. 59,
264 B.We 55, 08, and llaasting ve
Jagper Counbty, 514 ilo. l_b, Q?2
SQ‘EJQ VOO‘ 201 geogh g g% '"'
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Applying this dofinition to the office of sherlff, we
come to the conelusion that such officer ls a public ofificer

within the meaning of the torm as used in the Constitutlon

of 19405,

In consideration of theysecond question, wo have ro=-
gorted to the definition of "consangulnity," as found in :
Volume 8 of Vords and Fhrases, page 611, reading as follows:

"1Consanguinlity! means the cone
nection or relation of porsons
descended from the same stock or
common ancestor, and 1s elthor
lineal or collateral. Lineal is

‘that which subsists between porasons

of whom one 18 descended in a direct
line from the other. Collateral
kindred descends from the same stock,

- but differ from the lineal in that

they do not descend one from the
other, State v. De Hart, 33 So. 605,
606, 109 La, 570,"

"APfinity" 1s defined in Volume 2 of Words and Phrases,
page 661, and reads as followst

"An affinity ls the relatilon
exlstlng in consequonce of marriage
between oach of the married poraons
and the blood relatlves of the other,
and thic dogrees of affinity are
computed in thoe same way as those
of consanguinlty or kindred. A
husband i1s rolated by "affinity" to
all blood rolatlves of his wilife,
and the wifo 1s rolated by "arfinity"
to all blood relatives of thoe husbande!

S IR

With those definlitions in wind 1t ig apparent that no
rolatlonship exlists betweon fathor and son by affinity, but
that there 1ls a rolationship by consanguinity.

In your requost you state that a shorlff who only ro-
colves compensatlon by fees intends to appoint his son as
deputy.  Under tho applicablc section of the Constltution
of 1945, 1t la not neceasary that theo relative who is
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appolnted receive compensation in any manner. 'The section
is violated by the appolntment and not by tho fact that he
is to receive compensatione .

Without golng into lengthy discussion, I think it ls
apparent and obvious that tho relationship between father
and son 1s such as to fall within ths prohibited degreoc
stated In the Constitution of 1948,

Conclusion,.

We are of the opinion that a sheriff is a public officer
within the meaning of that term as used 1ln Sectlion 6 of
Article VII of the Constitution of 1945; and that the son
of such public offlcer is wilthin the fourth degreo relation=-
ghip to such public officer, and cannot be appolnted deputy
sherlff without subjecting such officer to forfelture of
offices The fact that the sherlff 1s pald entirely by fees
resulting from the performance of hils duties, and that the
deputy would be paid by the sheriff, does not alter the
situation, ' o ‘

Respectfully submitted,

RICIARD Fo THOMPSON
Asgistant Attorney (eneral
APPROVEDS®

Jde. Ine TAYLOR
Attornoy Genoral
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