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DRAINAGE DISTRICT FUNDS!  Drainage Distriot funds may mot be 7
] S L " invested United Statés securitles
or any other securitiles.

July 26, 1945 : Fl L ED

¢/

Honorable Theo, . Schneider
Progecuting Attorney

Bates County

Butler, Missouri

Dear Mr, Seclhneilder:

This wlll acknowledge your letter of June
28, requesting an oplnion from thils Department
whether a dralnage distrlct may invest surplua funds
temporarily In United States aecurities.

Your letter atates:

"Drainage Distriect No,lof Bates
County, Missouri has accumulated
surplus funds which have been de=-
rived from taxation end wereée raise .
ed for maintainance purposes but
which funds they have been unaeble
to use because of the current labor
shortage., The question has arlsen
whe ther ox not .such surplus funds
can be invested in Unilted States
securitles until such time as the
labor situation eases and the money
can be used for the maintalnance
purposes for which the taxes were
lavied,

"I would appfeciate an opinion of
your department concerning such
an investment,"

/

Chapter 79, conslsting of Articles 1 to 12, in-
clusive, constltutes the law of thils State respecting
dralnage distriots,

: Section 12348 of Article 1, Chapter 79, provid-
ing for a treasurer for a dralnage district, and setting
forth his duties states in part, as follows:!
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"The secretary of the board of
supervisors in any dralnage dis-
triet shall hold the office of"
treasurer of such district, ex=-
cept as otherwlse provided here-
In, and he shall receive and
recoipt for all the dralnape tax~
es collected by the county col-
lector or collectors of revenue,
and he shall also receive and
recelpt for the proceeds of all
tax sales made under the provi-
slons of this artlcle, i # % *
39k 3k 3 3t S % 3 3 3 3 3 W W
- Sald treasurer shall keep all
funds received by him from any
souroe whatever deposited at all
times In some benk, banks or-
trust compeny to be désignated
by the board of supervisors. All
interest accrulng on such funds
shall, when pald, be credited to
the diastriect, It shall be the
duty of the board of supervisors
to audlt or heve audited the books
of sald treasurer of said dlatrict
- each year and make report thereof
to the landowners at the annual
meeting and publlish a statement :
within thirty days thereefter, show-
Ing the amount of money recelved,
the amount pald out durilng such
yoar, and the amount in the treasury
at the beginning and end of the ‘
year, and file a copy of such stute-
ment In the office of the county
clerk of each county containing
lend embraced in the distrilct,
The aforesald treasurer of the
district shall pay out funds of
the district only on warrants is-
gued by the dlstrict, sald warrants
"0 be signed by the president of
the boerd of supervisors and ate-
tested by the signature of the secre~
tary and treasurer, #* 3 % "

: Careful inspection and reading of the twelve
articles of sald Chapter 79, fall to disclose any authorlty
glving the board of supervisors or the treasurer of any
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dreinage dlstrict the rigsht to pay out the funds of such
drainage district otherwilse than 1s provided in sald Sec~
tlon 12348, ©Sald Sectlon requires the treasurer to keep
all funds, recelved by him from any source whateve:, de-
posited at all times in some bank, banks or trust company
to be designated by the boerd of supervisors., That part
of sald Section is mandatory, and such funds may not be
used for any purpose oxcept in the discharge of the ob~
ligations of the district in its regular course of busi-
Ness.

Respecting the dutles end authority, in their
custody of and accountabllity for the funds of the dis-
trict, of supervisors, or commlssioners asg they are some-
times called, and other offlcers of a dralnage district,
19 C, J., page 632, states the following textt

"The dutles of drainage commissioners
aend other offlcers are such &8 are pre=
soribed by statute. Dralnage offlcers
are required to eccount for funds col-
lected and distributed by them, The
treagurer of the district 1s the cuse~
todlan of 1lts funds, and 1s authorilzed
to pay them out only upon warrants is-

Bued by the directors of the district.
3 3% # N SR ‘

The same volume, 19 C. J., page 761, respecting
the disposition of a drainepge dilstrict fund, in the follow=-
ing text states:

“Statutory provisions as to the dis-
position of funds derived from assess=-
ments nust be complied with, Such
funds cannot be diverted from the
purpose for whilch the agsossment was
lovled, and drailnage officers are

1iable"for misapplication thereof,
R

Preinage district funds are regarded, as are all
other public moneys, by the lawmakers and the courts as
trust funds. The strictness with which the couris have
sald publie offilcers must be held to an account in their
custody and disbursement of public funds has been often
expressed by our Supreme Court, with respeet to school
funds. By analogy, the decisions of our Supreme Court
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respecting the handling of school funds would apply in
like menner to the handling of drainage diatrict funds,

In the case of Saline County et al. v. Thorp et
al,, 88 S.W, (2d) 183, l.c. 186, on this question our
Supreme Court sailds '

M % # It must be remembered that
this 1a a case where public offlcers
were aocting for a governmental sube
division of the state, a county, in
relation to funds held in trust for
the publie for school purpoaes. '
Nothing is better settled than that, Ly
under such cireumstances, such ofe
flcers ere not acting as they would
as individuals with their own proper-
ty, but as special trustees with
every limited authority, aend that
every one dealing with them must
take notice of those limitetions.
Montgomery County v. Auchley, 103

MOQ 492’ 15 SioWQ 626."

The Supreme Court mede the same ruling in the
case of liontgomery County v, Auchley, 103 Mo, 492, 1l.c,
502, where the Court saidt I

"# % # The solution of this question

- wlll depend largely upon the powsr
of the county ecourts in regard to
school funds, That they are simply
trustees of these funds will not be
dlsputed., All powers they posscss
in regard to them are derived from
the statutes, # # # "

- In the case of Lamar Township v, City of Lamar,
261 Mo, 171, l.ces 189, respecting the rights and dutlss of
publle: offlecers in thelr custody and disbursement of
publle funds, our Supreme Court said:

"Officers are creastures of the law,

whose dutieés are usually fully provided fop
by stactute, In a way they are agents,

but they are never general agents,; 1n

the sense that they are hampered by
nelther custom nor law and in the sense
that they are absolutely free to follow
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their own volition. Persons deal-
Ing with them do so zlways with
full knowledge of the limltations
of thelr apgency end of the laws

- which, preserlibing their duties,
hedge them abouts. They are trustees
&8 t0 the publie money which comes
to thelr hands, The rules which
govern thils trust are the law pur=-
suant to which the money 1s pald -
to them and the law by which they
in turn pay 1t out, #* # # " .

_ In the case of State ex rel, vs, Hackman, et al.,
276 Mo, 110, l.c. 116, our Supreme Court on the same point,
saldt . ‘ o

"% # & For it is fundamental that

no of'ficer in thils State can pay:

out the money of the State exe :

cept purguant to statutory authority .
author!zing«and‘warranting such -

payment, # # % !

- - In the case of Cantley vs, Little River Drailnage
District, 2 S. W, (2d4) 607, our Supreme Court was consld-
ering a case where the Little River Drainage District had -
loaned 1ts funds, wilthout any ' statutory authority so to do,
to a bank. The bank falled, and was liquldated by S. L.
Centley, Commissioner of Finance of the State of Milssouri,
The Commissioner of Finance filled this sult in two counts,
one in replevin to recover certain notes that the bank had
pledged to secure the funds it had borrowed from the draine
age district,

The second count asserted a cause of action for
money had and recelved, '

The sult was based upon the assertion that the bank
was wlthout authority to pledge the notes as collsateral be=-
cause the drainage district had no statutory authority to
lend its funds to the bank,

The Court did not directly hold that the Little
River Drainage Dlstrlct had no statutory authority to lend
its funds to the bank in question, but the effect of the
holding of the Court in the case 1s that in lending the
distrlet's funds to the bank 1t acted ultra viresy that the
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bank could not take edvantage of it because the drainage
district had fully executed the contract of the loasn, and
that the bank was estopped to plead ultra vires on the
pert of the drainage district. The Court in discussing
the case, l,c. 612, declined to make a definite holding
whether the distrlct had the right to lend 1ts funds or
not, but the Court did say the following:

"% # % But 1t 18 not necessary to
disgcuss the right of the distriet

to loan thelr funds and take securi-
ty therefor, bscause the bank, rew=
celving the loen end uslng the money,
could not well say thot the distriet
could not meke a loan, B

"le conolude that this transection
was a loan to the bank, and a loan
negotlated and mede by such bank
through 1ts board of directors, and
that the notes held by the drainage
district were hypothecated by the
bank through lts board of directors,
and the bank, as well as the state
commlssioner of finance, 1s bound
by the contract of loen made with
the drainage district. In other
words, the commissioner of finance
cannot dlgavow a legal and binding
contract made by the bank before

1ts fallure,

"Whaet we have said, supra, dlgposcs
of the case, However, there 1s an-
other theory of the law whieh just
as elfectlvely dilsposes of the case.,
That the bank got the benefit of the
funds of the drainage dlstrict is
uncontroverted. The contract was
fully executed by the drainage dis~-
‘trict, end 1ln such case, ultra vires,
even 1f pleaded, cannot be successe o
fully invoked, 4 4 # "

It is, we think, fair to assume that the Court
would have declared outright that the dralnape district
naxed had no right to lend 1ts funds, had the district
not been at such great dilsedvantage with the bank, That,
we think, 1s the splrit and the result expressed and in-
tended by the Court in its decision,

The terms of Section 12348, suprs, positively
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require all of the funds of a drainage distrloet to be
kept at all times In the deposltory seleected by the
supervigors, and permlts sueh funds to be pald out only
as specified in said section, This Section, we belileve,
standing alone, would be a bar to a dralnage dlstrict in
lending its funds, or in investing its funds in United
States securlties or any other kind of securities,

So, also do we think that the ultimete holding
in the Cantley case, supra, is a conclusive digapproval
by our Supreme Court upon the act of a drainage distrlct
in lending its funda, If the declsion does so hold, and
we believe 1t does, it would also prohibit a drainage
district from investing its funds in United States securi-
tles. Thore 1s no statutory authority given to the offiw
cers of a drainage distriet to invest i1ts funds, surplus
or otherwlse, In securities of any kind, Such authority
must be provided by statute before uueh investment would
be lawful,

CONOLUSION.

It 1- therefore, the opinion of this Department
that Drainage Distriot No, 1 of Bates County, Missouri,
having accumulated surplus funds which have been derived
from texation, and relsed for malntenance purposes, but
which funds they have been unable to use because of the
current labor shortage, has no statutory authority so to
do, and may not invest suech surplus in Unlted States
securities until such time =25 the labor situation eases
end the money can be used for maintenance purposes for .
which the taexes were levled, nor for any other period of
time, nor for’ any other purpose whatsoever, except as
specified in sald Ghapter 79, R 3. Mo, 1939,

- Respectifully submitted,

GEORGE W, CHOWLEY
Asslistant Attorney General

APPROVED:

J. E. TAYLOR
Attorney Gencral
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