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PROBATE JUDGES: 'Fees 'earned prior to Novem~r 23, 1943, 
- belong to the then incumbent of the office 

without regard to actual date of collection. 

Fabru~ry 27, li45 

Honorable Forrest smith 
State AUdi ior 
Jef't'ersoll Oity, M1saour1 

Attention. Mr. B. 1!;. R~land, Ollie!' Clerk 
'--

JJear Bir: 

Reference is made to your ~etter under date of 
February ~j, 1945. reading as ;t;ollows: 

• 

r't/e req.uast an opinion on the fol1Qw1ng 
subjeot: A Probate Judge's annual sal~y 
in a certain oounty is f'ixsd at :jp1200.00, 
under the provisions of Laws o;t: 194;j, page 
869, etfeotive November 22, 1~4~. 

-''During the year 1944 said Probate Judge 
collected and :paid to the county treasurer 
~1157.65; of this amount ~40~.75 repre- · 
sents tees earned pr !or to :N'overilber 22, 
194::>. Ia the Probate Judge entitled to 
reimbursement of the ow402. 76' t'.:t•om the 
oounty?" · 

FILED 

f] 

The fees mentioned in your letter were earned under 
the provisions o;t' Section 13404, R. S. Mo. l9;j9. As was 
said by the sup:reme Court in the 08.se ot smith v. Pettis 
County, 136 s. W. ( 2d) 282, '1lt is necessary to beur in 
mind thut such 'fees' although an emolwuent o;t; the.offioe 
are allowed to and become the property o1' the judge him­
self. While the of'i'ioe inv~sts the o1'ficer with ti t1o to 
the fees they do not belong to the office but to the or­
fleer. see Muyf'ield v. ;;J:oore, 5;5 Ill. 428." 
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Honoi·able Ii'orrest sm1 th •2- Februa~y 27, 1946 

This rule follows the decisiou in the case or Givens, 
v. Davieas countJ, 107 Mo. 603 1 1., a. 610, trQm which we 
quote: 

11 Every day he held tho o!i'1oe the law 
vested in him a right to a uue propor• · 
tJ.o.Q. ot the salary, as at that time 
tixeQ., and, oonaoqueAtly 1 an order 
changing the compen$ation could not 
have a ret.roepeot1ve operation I:Uld di­
vest rrom him wh~t waa his ~lrQady. 
He.uoe, when the order ot Deoe.mber 6 
was made, plaintirt h~d the undoubted 
right to deinand an.d. oolleot, as salary, 
~t the rate ot fl.oOO per year tro$ th~ 
cornmenoement oi.' his term, JQ.lluary 24-
1885, to tllut da·te_.«" 

We, there:t'oz·e, oorJ.olude that although the compensation 
of an otfloer may be reduced during his term; yat suoh re­
duotion oannot affect salary or fees earned prior to suoh 
time, as to give that e:ffeot ·to the law red1,1oing the oo.mpen­
sation would. be to construe the J.aw as retroapeotive, and 
consequently in violation ot Article II, seotion 15, ot the 
Constitution of Missou1·1, reu.ding, in part, as follows: 

"1'hat no * * * law ~.< * :,, retros_peoti Vd 

in its Qp::.;;r·ation: * * * oan te passed by 
the G Gneral Asae.m.bly- 11 

Fur··ther • a statute must be held to operate pr·ospeoti vely 
only unless tho intent is clearly expr~ssed thut it shall aot 
ratrospectiv;ely, or tho language of' the statute udm.its ot no 
other oonstz:uotion. Lucas v. 1\ITurpliy, 152 s. w. (2d) 686. No 
such intent appear•s in tha ruu.enctm.ent to Section 13404, R. s. 
Mo. 1g39; appear!~~ in Laws of l~4a, at page 868, nor is the· 
lant;uage contained tllexein inoa.pable o1' being otherwise con­
strued• 

OONGLUUION 

In the premises, we are o:r the opiniun th!:.:lt section 
l3404.A, Laws of' 1943, page 868, is prospective in its nature; 



Ho11orabl(ll J..'or1·eat ~ th February 27, 1946 

that such statute did not atfeot the title of the then in­
owu.bent · pf the otfioe of probate Judge to fees earned Pf1or 
to November 20. 194~; and that such probate Judge ia en­
titled to ~uoh tees so earned. whenever oollected, subject 
to the limi tutions us to HlllOUnt found in seotioA 1~404 ot 
Ju-·tiole II, Ohap1ier 99, Revised statutes ot: Misaou.-1, li~9. 

.AP:PHOVED: 

liARRf R, KAY 
(Aoting) Attorney General 

WFB:HR 

Respeotful.ly submitted. 

WILL F. BERRY, Jr, 
Assistant Attorney General 


