11945, must be read together in determining effective date
of billls. , ‘ X

IEGISLATION: &Emergency clauses in H.B.s 244, 255, 264, 63rd
General Assembly invalid. H. B. 244 will not increase salary
of clerk of Supreme Court during the term in which it becomes
effective, but can increase salary of deputy clerks. H.B.s
255 and 264 operative as soon as effective.

August 13, 1945 F l L E D

Honorable Forrest Swith
Staete Auditor 4
Jefferson Oity, ilassouri

Desr iir. Smith:

Yo have your letter of roceant date, which roads as
follows:

- "House B11l Wo, 264, passed by the General
Asgsembly end slgned by the Goveranor,
provides for increasling the salary of the
chisf eclerl and ¢sritaln other cmployses
of the 3State Department of Lducatlon.

Mionse D111 Wo, 255, passed by the General
Assembly and signed by the Governor,
provides for Increased salary of the
larshel of the Supreme Couri.

"Mouse ¥ill Lo, 244, passoed by tue General
Assembly and signed by the Governur,
vrovides for increasing the salaiy of

the Clerk: of the bupreme Court and othsy
clerks of the Supreme Court.

"Lach of these three bills carry a pur-
ported emergency clause., VW1ll you pleaso
glve me an opinlon:as to when the incresse
in the galesries of House Blll lo. 204,
louse Bi1ll No, 2565, and House Bill WMo, 244,
will become effective?" “

As stated 1n your letter, eacli of tho biwee bills
inquired sbout contalns a purpcrted emergency clausc.
Two sectlong of the constiltutlon muzst be considered
in determining the valldity of such emergency clauses.
Said sectlons are Nos, 29 and B2 of Article IiI, and they
read uws follows:
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"Section 29, No law passed by the general
assembly shall take effect until ninety
days after the adjournment of the session
at which 1t was enaoted, except an appro-
priation act or in case of an emergency
whioch nmust be expressed inh the preamble
or in the body of the act, the general
assenbly shall otherwlse direct by a two-
thirds vote of the members elected to

each house, taken by yeas and nays;
provided, 1f the general assembly recesses
for thirty days or more 1t may prescribe
by Jjoint resolution that the laws previously
passed and not effective shall take effect
ninety days from the beginning of such
recess, " ,

"Ssotlon 52, A referendum may be ordered
(exoept as to laws necessary for the .
immedlate preservation of the public peace,
health or safety, and laws making appro-
priations for the current expenses of

the state government, for the maintenance
of atate ingtitutione and for ‘the support
of public schools) elther by petitions
signed by five per cent of the legal
voters in each of two-thlrds of the
congressional digtriecta in the state, or

k by the general assembly, as other bllls
are enacted., Referendum petitions shall
be filed wlith the secretary of state not
more than ninety days after the flnal

ad Journment of the sesslon of the general
assembly which passed the bill on which the
‘referendum 1is deflanded,###%&#¥%Any meagure
referred to the people shall take effect
when approved by a majority of the votes
cast thereon, and not otherwise.® '

While Section 29, supra, provides that an aect may
go into effect sooner than ninety days after the '
ad Journment of the legislature "in case of an emergency, "
yet Bection 52 provides that all laws except those ;
"necessary for the immedlate preservation of the publile
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peace, health or safety” (and some othere not material
to our disesussion here) shall he subjeot 1o referendum
at any time within nioety daya after the adjournment
of the leglslature, As we shall hereinafter point out,
the courts have always construed these two constitutional
provisions together and have held that the emergenecy
referred to in Section 29 nmust he such ae makes 1t
"necesgary for the immediate preservation of the public
peace, health or safety" that a statute go into effest
sooner than ninety days after the adjournment of the
legislature. .

The Supreme Court of thles atate some 26 years ago
had occaslon to conslder two almoet identical provislons
of the constitution of Hlssourl in the case of State ex rel
v. Sullivan, 283 Missourl 546, 224 3.W, 327, In that case
the court sald (224 3. W. 1. e. 337): ,

"The next contention is that although

we may rule thoat the usual emergency
clause of a measure may not prevent itse
reference, as we hnve ruled above, yet
it 1s contended that the expressions in
section 81l of the measure before us are
guch ag to amount to a legislative
declarstion that the messure ig one 'nece
esgary for the immedlnte precevvation of
the public peace, health, or safety,’ '
and that the courts cannot go back of
such legislative declaration.

"In the flrast place the language in sald
gection 81 of the aet of 1919 (Laws of
1919, p. 484) 1s not such a leglslative
declaration, and wilth this the matter
might end. In a valuable note in 36 Cyec.
ne 1194, 1t is well sa2id:

"1Jnder a constitutional provieion for

the submlsasion of acts to the people before
their taking effect, "except azs to lows
necessary for the immedlate vreservation
of the public peace, health or safety,"

a clause intended to put them in eflect
before the tine nreseribed by the genersl
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" law must not only declare an emergeney,

but must also set forth such an emergency '
as degoribed in the above-quoted provision

of the Constitution.!

“This emergency clausge touches nelther slde
nor bottom, when measured by this rule,

But both sldes urge and discuss the larger
question, as to whether or not such legls-
lative declaration would foreclose the
matter in the courts. Upon this guestion
the courts are divided, and in our judgment,
some have been lead into error by rezson

of court rulings upon mere emerzency
declar~tions., BDefore the days of iniltiatlons
and referendums all the atate constltutions
contained esections similar to our section 36
of article 4 of the Migrowvri Constitution.
The courts were liberal in construing the
emergency ovrovision of such sections.

They 1argelv ruled that when the lawmaking
body gald that an emergency exicted the
matier waas foreclosed., It was simply

a matter of the time at which the law
became effective, and hsd no real sube
stance. And giunce the referendum nro-
visions of state constltutious gome courts,
viewing the 'peace and safety' clausge of
thece constitutlonal nrovisiona in the,
light of mere emergency clauses of a law,
have ruled that, 1f the lawmaking body
dealared thet the measure was for the
'immediate oresewvation of the pesace,

heslth or saiety, such leglislative
declaration wsgs binding upon the courts

and a finality. To the rule in thia

line of cases we do not agree. The wvery
substance of a constitutionsl risht could be
taken {rom the peonle by an overanxious snd
hostlle legiclative body, "The right here involved
ie not only constitutional, but oune of

vital importance and of large onronortions,
If the courts cannot view the whole measure,
and from 1t determine whether or no the
l=avmakere oversteoned the constitutional
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regtrictions in denyilng the referendum of
the measure by thelr ukase on the subjeot
of 'immedlate prenervation of peace,
health or safety' then the constitutional
referendums become a farce. It becores

a legiaslative referendum, rather than a
constitutional referendum, because by a
mere false declaration as to 'the pence,
heslth or safety' eve:-y meagure could be
precluded from the eonstitutional referendum.“

Later in the roregolng opinion, the court said~

“The reason of the thing lles with this
rule. By the referendum provision of our
Constitution, as we have construed 1t,
supra, no measure subjeot to the refer«
endum can be withdrawn therefrom by a
mere emergency olause. Nor should the
people be denled their constitutional
right of referendum by a mere declnration
of '"immedlate preservation of the peace,
health or safety' unlese much declaration
is borne out by the face of the me=zure
1tgelf, The courte have the right to
measure the law by the y:risfieck of the
Coungtitutlion, and determine whether or
not the lawmakers breached the Constitutlon
in meking the declaration.”

After discussing cases from other states on the
same questlon, the court further sald in the Sullivan

case (224

g, W. 1., c. 330):

"30 that in the case at bar, had the
lawmakers in section 81 ol the wesrsure
actually declared such measure to be
necessory for the 'immediate preservation
of the peace, health or safety,' we wouvld
hold such section vold upon z comparison
of the measure as a whole with the consti-
tutional »rovislons of gection 57 of
article 4 of the Constitution. The words
'necessary for the immediate preservation,'
ag found ina our Constitution, must be
glven effect, and are of vital importsnce

in measuring the legislative aet by the
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Gonstitution, Many acts may be necesgsary
to public peace, health, and safety, yeot
not be 'neeessary for the immedizate
'pre«ervation of the public hsalth, pPace
or aa fety.

The =bove case has been conslstently followed by
the Supreme Court of Missourl., In the later  czse of
State ex rel v, Becker, 289 Mo,660, 233 38, W, 641, the
decision in the Sullivan case was attacked for several
reasong, but the Court expressly approved the ‘holding
of the Sullivan case on the question of the velidity
of an emergency clauce lhaleglslative act and of the
power of the Court to queetion such vaglidity, ‘Yhe
principal opinlon in the Becker case said-

"There 1s but a single legal propositlon
presented by this record to this court fer
determination, and that 1s, Has the :
Legislature of the state the constitutlonal
anthority under gection 57, art. 4, of

the Congtitution, to enaect a law, and
debar the nower of the courts of the state
from passing vpon the question ae to
whether or not the law is subjeet to
referendum by adding theceto Tthe words

"'hia encetment Le hereby declared
necedsary for the irnmedinte proeervatlon
of the public pe-ce, hezlth, and scfety,
within the meaning of sectlon 57, of qrticle 4
of the Gonstltution of Nicsoupi'h * i i @
This cue=tion has been most elaborately
and sbly discusced by counsal for the
respective parties, and all the authoritles
bearing upon the question from the varlous
states of the Unlon have becn cited; =zad,
atter a thorough consgiderstion of the

seme, L am fully satisfied thet the law
of the case wag, and is, fully and correctly
declared by Judge Gravez in the case of
“tete ex rel v. Pullivan, 224 &, 3V, 327,
where the sawe legal propositlon was
precented to this court for determination
that is here presented by thie casge. I
fully concurred in the views as there
expressed by Judge UGroves, ond adept
then as my views of the law of this case.'
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The Sullivan case was also cited with spproval on
the same question in State ex rel v. Maltland, 296 Mo,
338, 246 5. W. 267, and Fahey v. Hackmann, 291 Mo. 351,
2837 3. W, 762, Algo6 in the case of State ex rel v.
Linville, 318 Mo, 698, 300 8, ¥, 1068, 1068, the
Court said: .

"It wes held in the case of Stete v,
CBulllvan, 283 Mo, 546, 224 4, W, 1527, that
these¢ two gectlone of the Consititution
must "be construed together; that a
declaration in a bill thaet it wae an
emergeney measure within the weanling of
the Constitution, did not meke it =0}
) that the emergency must avoear in faet

upon the face of the bill to be within

the termg of the Constitution, authorizing
an emergency clausge whieh would oput the
sot into immediate effect.”

Froa the ~hove we think it 1a clear that even though
a legiclative act declares thet an emergency exists
and thet the act 1s "neeecgarry ftor the immediste
preservation o¥ the publiec peace, heslth or safety,"
the Courts nre not bound by such declaration , hut may
and should look at the whole act to determine whether
in fact sueh aa emergency 1ls set Torth in the sct as
will suthorize the lepislature to cause the act to
become eflfective sooner than ninety days after the
adJournment of the legislature., With thigs priaclnle
in mind, we turn to the varlous acts under consideration
to see 1f they are such as Jjustify energency clauses,
putting them into elffect ilmmedlately upon passage and
an~roval.

Y. B, 244 13 gn aet to repeal Section 13273,
k. 1943, p. 402, relating to the elerk ol the Dupreme
Court and deputies, thelr salarlies and aocvolntment,
and enscting in lieu thereof a new section wrelating to
the same subjeet matter., A comparison of sald b1ll with
Jection 13273, =upra, will show that =11 that 1s
sccomplished by the act is »n increase ln the calary
of the clerk and his devuties, - As poiunised out above, IiFf
an emergency exists, it must be set forth in the face
of the act. "The Suprese Court has cxpresaly held that
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an aot whlch merely increases salaries of offioclals 1ls
not one for which an emergency clause can be made
effective. In the case of State ex rel v, Linville,
supra, a statute had been passed 1lncreaslng the salary
of a County Superintendent of Schools and the act
eontained an emergency clause. If the emergency clause
was valid and effective, the aet would have gone into
effect three days before the eleoction of the County
Superintendent, and hénce would have entitled him to
the increased salary. The emergenoy clause in that
case read so follows:

"Sec., 4, Emergengy Glause., The fact that

the annual school elestion will be held .

on the first Tuesday in April, 1919, at

which time county superintendents of

public schoole for the several counties

Ain this state willl be elected, creates

an emergency within the meaning of the

Constitution; therefore, this aet shall

take effect and be in foroce from and after
its passage."

After discussing the law on emergency clauses in
that case, the Court said (300 8. W. I.c. 1068):

"Plainly the emergency clause in the act
does not state a condition to whlch the

cmergency provision of the Constitution

could apply."

The Linville caée was followed in the case of
Hollowell v. Schuyler County, 322 Mo, 1230, 18 8. V. Znd
498, :

It would seem, therefore, that inadequacy of salaries -
of public officlals does not constltute such an emergency
ag wonld make it "necessary for the immedlate preservation
of the publlc peace, health or safety" that an act lncreasing
them should go into effect emnrlier than the ordinary \
time provided by the Constitution. In faet, H. B, 244
does not declere that the act 1s "necegsary for the
immedliste preservation of the public peace, health or
gafety." 1t reads as follows:
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"Seetion 3. This act relates to the .
compensation of the Clerk of the Supreme
Court and his deputles, ohanging the

manner of payment of the salaries of -

certaln deputies to conform with the new
Congtitution of Missouri, and provides

for expediting the work of the office,

An emergenecy 1s, therefore, declared to
exist within the meaning of the Constitutilon,
and this act shall be in full foroe and
effesct upon 1ts passage and approval by

the Governor. :

In the Sullivan ecase, supra, the Court 1nferent1a11y,
at least, held that an emergency clause to be valid would
have to contain such s declaration. (See first quotation
from sald case above.) Also in the case of Fahey v.
Hackmann, supra, the Court in discussing an emergency
clause sald:

"This aet of November 11 1921, does not
have what is called a peace health or
safety' clause, and 1t would be ineffective
1f 1t did. ©SHtate ex rel v, Becker 233 S. W,
641. It only has the esmergency clause set
out above,"

The emergency clause in that case rend as follows{237?
8. W. 1.c,761):

"gee, 26. The fact that many of the
beneflclaries of this act are not employed

and in dire need of the partial compensation
gsought to be provided for them in this

act creates an emergency within the meaning

of section 36 of article 4 of the Constitution
of the state of Milngourl, and this sct

shall be in full force and effect ilmmedlately
upon bein% anproved and signed by the
Governor. '

Therefore, the subject matter of U, B, 244 1s not
only insufficlent to Justify an emergency clause, but
the emergency clause itself is not in the proper form
required by the Conatltution.
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"H, B, 2855 is an aet to repeal Sectlon 2060 R, 3, Mo,
1939, relating to the compensatlon of the marchal of the
Supreme Court and enaoting in lieu thereof a new Section
No, 2050, relating to the compensation and expenses of
said marshal, and the expenses of transporting prisoners,
employment of g guard and digposition of fees received
by the marshal. Under Seetlon 2050 R. 8, Mo. 1939, the
marshal 1s pald compensation at the rate of 2500 per
annun, in monthly installments, plus fees of not to
exceed $500 per year, Other seetions of the statutes
entitle the marshal to mileage and other exvenses,
(Sections 13414, 13416, 9004), -

Under H, B, 265, the marchal 1s to be pald compensation
for his services at the rate of $4600 per annum, in '
monthly installments, and is to be reimbursed for his
actugl expenses of travel and subslstence while traveling.
Said H, B, 285 also provides for the compensation and
expenses of a guard and of prisoners in certain cases,

The ultimate effeot of the new aot is to change the amount

of the marshal's compensation and the method of re-

imbursing him for expenses, with sddltional provisions

ag to the transportation of prisoners. Ve do not see how the
subjeet matter of this bill oould be any more of an
emergency than an inorease in the salary of an oiflcer,

which was discussed above. The last clause of H, B, 2b5
reads as follows:

"9ection 2. This aet relates to the
compensation of the merrghal.of the fupreme
Court and the transportztion of vrisoners
by him, chauglng the method of compensation
to eonfoirm to the new Counstitution of
lilssouri, and it being neeeasary for the .
immediate preservation of the publie weace,
health and safety, an emergency 1s therefore
declered to exlst within the meaning of

the Conetitution and this act shall be

in full force and effect upon ity »nassage
and aporoval by the Governor,

It may be the'legisl%ture, in referring to "changing
the method of compensation to conform to the new
Congtitution of Missouri® had in mind Seetion 13 of
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of artiole 6 of the Constitution whieh reads as follows:

"All state and county officers, erxcept

. constables and Justieces of the pence,
charged with -the investigation, arrest,
progsecution, ocustody, care, feeding,
commltment, or trangportation of persons
sccusged of or convieted of a criminal
offense shall be compensated for thelr
officlal services only by salaries, and
any fees and charges collectrd by any
auech offlicers in suc¢h easgses shall be paid
into the general revenue fund entitled
to receive the same, as provided by law,
Any fees earned by any sueh officers in.
civil matteres may be retained by -them
as provided by law."

Even 1f said sectlon anplies to the marshal of the
Supreme Court, 1t will not be effective until July 1, 1946,
becauge gtatutes covering such matters as therein
referred to will continue until that date, (YJection 2,
Sehedule to Coustitution) so that there is no "immediate!
neceaslty for = change in fection 2050 of the atatutes,

To ereate an emerpency there must be a situation
calling for the "immedlate pregervatlon of the publie
peace, health or safety." Ia 89 C.J. 692, 1t is gasid:

' Tnimedisnte! refers to laws that shounld
take effect in order to nreserve the onublle
peace, health, or safety before the time
when the veopnle under the vrovislons of

the referendum would have an opvnortunity

to vote on them. 'Inmediste' cualitfies

the words 'publlec peace, health and
safety,'"

Likewlse, in State ex rel v. SBulllvan, supra, 224 5, W,
l.c. 339, the Court sa2ld: ‘

"The words 'fiecessary for the immediste

preservation,' as found in our Constitution, ‘
must be given effect, and are of vital

importence in meccuring the leglelative

aet by the Constitutlon., Many acts may

be necessary to public peace, health and

safety, yet not be 'necess-ry for the
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immediate preservation of the public peace,
health or sarety.

It must be asqumed that the 1egislature wlll gee
to it that H. B, 255 isg made effective before Sesction 13
of Article 6 of the Constitution goee into effect
July 1, 1946, ' At any rate, that is a future problem
and 15’ not one for immediate eonsi&cration.

In view of all of the above, we do not belleve
that H. B, 255 sets forth an emergensy within the
meaning of the Constitution.,

: H. B. 264 is an act to repeal Section 10600 R. S,
Mo. 1939, relating to the employment of a chief clerk
in the office of the State Superintendent of Schools
and to enact Ain ileu thereof a new aot, relating to
~the sprointment, -duties and salaries of employees or
the State Denartment of Edueatlon,

3213 Section 10600 H. 8. Mo, 1979 reads 2s follows!

"The state superintendent shall be entltled
to emnloy a chlef clerk, who shall sustain
the same relatlons to the strte suner-
intendent zs are sucstalned by the chilef
clerke of obther atate offlcers., The

chief clerk chall verform such clerieal

anil other work ss may be directed by the
state sunerintendent, and shall holad his
office at the »leasure of the strte super-
intendent, "

It will be noticed by the foregoing secticon that
the State Superintendent 1= only nuthorized to emoloy
a chief clerk, By Section 106804 of the st~tutes he
is authorized to emoloy a nepgro ineneetor of negro
gchools, By Sectlon 10536 he 18 authorized to employ
certain vocational education emnloyees, snd by fZeetion
10557 he is authorized to emnloy an luspector of
teacher-training. e find no other statutes expressly
authorizing the State Superintendent to employ other
persons to assist him in carrying out the duties of hils
office. It 18 a well known fact that the State Suner-
intendents have always had a large astaff of emnloyees,
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It 18 very evident that the State Superintendent could
not run hilg office efficlently and perform the many
duties .enjoined upon him by law without a large staff
of employees. Education 1s one of the main activities
of the state and a reading of the statutes will show
that the State Superintendent has multiple dutles to
perform, It might Dbe suggested that since the State
‘Superintendent is charged by law with the performance
of so many importent duties and has only express
zuthority to employ a very few people, an emergency
existe and that the general assembly was trying to meet
that emergeney by enastlng H. B, 264, giving to the
State Superintendent speoifis authority to employ
gufficlent help to perform the dutlies of hig offlce

and by ineerting an emergency clause in sald aot. In
other words, it might be suggested that asince one of the
most important state depariments is without authority

to employ suffielent help to carry on its funetions

an emergency within the meaning of the Constitution
exists, Let us examine sueh suggestion.

In the first place, as was polnted out in the first
pert of thie opinion the Constltution requlres that an
act must declare or set forth the emergency with whioch
1t purports to deal. Merely declaring that an emergency
exlats does not make it so. H, B, 264 does not state
what emergeney exists except to say "it is necegsary
that thig act be in effect 2t the earliest nossible
time, 1in order thot the State Uepartment of Ldueation
may properily carry out its dutles as prescrioed by .
law." Uhy the State Uepartment of iducation cannot
properly carry out i1ts dutlies in the ebaence of such
act 1s not set forth.

In the second place, the mere fact that there are
‘no gtatutes expressly authorizihg the State Gunepintendent
to employ clerks, stenogrephers, supervisors and others
does not necessarily mesn that he does not have such
avthority. It is well established thst where express
authority ir given a public offlcer to do certaln things
that suthority carries with it implled authority to do
every thing neceseary to make the express authority
efficacious. In State ex rel v.. Wymore, 545 lo, 168,
132 8. 4. 2nd 979, 987, the Court sald:

o
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;”The rule respeoting sueh powers 13,

_that in addition to the vowers expressly
‘glven by statute to an officer or a board
of officers, he or 1t has, by implicatlon,
susch additlional powers, as are necessary
- for the due and ofrieient exercise of
the powers expressly granted, or as may
be fairly implied from the statute granting
the express powers.! Throop's Publie :
Officers, Sec. 542, p. B16.

#1Jecessary impliocations and intendments
from the language employed in a statute
may be resorted to to ascertaln the
legislative intent where the statnte is
not exnlicit, but they csn never ve
permitied to controdict the expnressed
intent of the statute or to defest its
purpose, That which is imnlied in a
statute ie as much a part of it as that
whioch 18 expressed. 4 statutory grant
of a power or right carrles with 1t, by
impllcation, everything necessary to
carry out the nower or right snd make

it effectusl and complete; but vowers
apacifieally conferred cannot be extended
by imvlieation.' B9 C.Jd, See. 575, pp.972,
973; Hudglng v. Hooresvilloe Gonsnl.
fehool Digt,, 312 bo, 1, 278 8, W, 769;°
ftate ex rel. VWshl v. uloer, 264 o, 45,
223 B,W, 655; In re Seuiord, 236 lio,
666, 176 9, U, 376,41

Also in ftote ex rel v, Hackmann, 276 lio, 110,
207 8, d, 64, 65, the Court eaid:

"But it is also well-setltled, i7 uot

fundaniental, law that, whenever a duty

or nower 1is COHTEPTBd by statute upon

» public officer, all neecessary authority

to mrke such norers fully efficscious, or

to render the performance of such dutaes,
effectual 1s conferred by implicstion,”

In the coase of State ex rel v. Thompson, 316
Mo, 2v2, 289 &, W, 338, the Court was counsidering the

@ | |
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suthority of the Bosrd of Permanent Seat of Government
to appoint an assistant commlssioner of the Permanent
Seat of Government, . The statutes only expressly
authorized the appointment of a commissioner of the
Permanent Seat of Government and as many watchmen as
the Board might»deem‘necessary,for the vroper protection
of the state's proverty. The Bo~rd had, however,
appointed an assistant eommissloner of the Fermanent
Seat of Government and the suthority of the Board so
to do was attzcked in thls suit, In dlscussing the

case the Oourt said (289 S.W, l,e, 340)!

"While the foregoing covers the authority
whioch has been specifically granted to

- the board =zs to the employment of agslatants
in the work of carrying out the duties
and furetiona of the board of the nermanent
geat of covernment, there is no inhlbltlon
agalnst the appolntment or emnloyment of
such others as may he necegs ry to carry
out 1ts purposes, and, gsince s21d hosrd
is cherged with a duty and responaibility
of looking after and protectiny such publie
property of great value, it was doubtless
the intent of the Legcislzture to leave -
such sppointees and employces and the
amount of their ecomvensatlon to the
dlseretion of the board, This is manifested
by the orovisions of sectlon 83 of
Ap»ropriation Act of 1925, found at page
33 of the 1925 Sesslon Laws, which avoro-
nristes %185,930 in a lump sum to meet
the contingent exvenses of the bonrd,
ineludiig the salaries of 'engineers,
fireren, assistant commiseloner, watchmen,
jaunitors, matrons, helpers nnd assletants
as mzy be deemed necessary by the board,'"

Phe Court in thot case recognized the lmplied

- authority of the Doord of Fermanent Seat of Government
to emnloy such help =8 was hecedsary to nroperly carry
out the duties of the Board, and the legisloture had
recognized that implied authority by appropriating money
for the pay of varlous emnloyees not expressly provided
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for by statute. -The same situation prevaills with respect
to the State Superintendent of Schools, The legislature
. sertainly would not enJoin multiple dutles uwpon that
officer and expect him to do all those duties himself or
with & small number of assistants expressly provided

for by statute. The legislature has llkewise recogni zed
the implied authority of the State Superintendent %o
employ additional help not speeiflcally provided for o,
by statute by approprinting money for the pay of suoch
employees. Heference to the appropriation aegt found

at prge 149, L. 1947 will show that item of (;166000

is anproprinted to pay "ealaries of chief c¢lerk
statisticlans, high sehool inspectors, rural school
inspectors, nesro school inspectors, clerks, stenog~
raphers, janitors and extra. help.'

It cannot be contended, therefore, that the State
Superintendent of Schools wis without authority te apvoint
gufticient help to run his department prior to the
passage of Hy B, 264, In this respect, the ttate
Superintendent stood in no different Sltu“tlon than other
departmente which had express authority to emoloy clerks
and other asslstants, He was limited ln what he’could

pay them (except in the cases of the chief clerk,
negro in5pect0r end 1nspector of teacher— reining,
whoee salarles were set by law), Ly the aporopriation
of the Legislature for tiiose .HPDOFGS. The vitimate
effect of W ¥, 264 is to incranse the galaries of the
chief clerk and to set & celling unon the salaries of
other emnloyees oi the depsviment., Hs pointed outb
above in this opinlion, inadeoguacy of compensation of
publiec oificers and ennloyecsa doss not constliute an
energency within the meaning of the Congtitution,

Conditionsg mueh more threateniy to the publlc
peace, hcoolth or safetly than those dealt with lu The
three Lills under discuzslon here were held not to
constitute an eunergency within the meaning of the
Qongtitution in the case of Shate ex rel v. Thompeon,
19 ?. Y. 2nd, 642, In thet cnse the Court szid(l.c.
647 ):

Wihe aek, whether consldeved ag«s whole
or with reflerence tc a single one of its
nrovislous, cancot 2é regrrdsd oz an
emerzent police measure. The early
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completion of the state highway systenm,
the reimbursement of counties for money
expended on the state highway system,
the relief from ¢ongeetion of traffiec in
areasz adjacent to 8t, Louls and Kansas
City, and a beginning of supplementary
state highways in counties, are all desirable,
and when asgomplished will no doubt greatly
contribute to the publio welfare, and
Andirectly promote the publie peace

health, and safety, But 1t cannot be
atfirmed~that any of these things are
necessary for the immediate preservation

of the public peace, health, or safety."

‘

S0 far as the emergency clauses are concerned,
therefore, the three bllls under discussion will go into
effect ninety days after the adjournment of the present
session of the 63rd. General Asgembly unleses the General
Agpembly recesses for thlrty days or longer and
provides by Joint resolution that sald bills shall take
effeot ninety days from the beginning of such recess, in
accordance with Sectlon 29 of artlcle 3 of the Gonstitution,
supra. However, in order to answer your question, the
real objeot of whlch is to determine when you shall
commence lssuing warrants in accordance with sald three
acts, 1t 1s necessary that we direct attentlon to another
provislon of the constitution, Sectlon 13 of article 7
reads as follows:

"The compensation of state, county and munici-
pal offlicers shall not be inereased during
the term of office; nor shﬂjl the term

of any offlcer be extended.

It is held that a provision like the:
above applies ohly to officers having a fixed term,
In 46 C,J. 1023, 1t is sald:

"A constitutional prohlbition agalnst
changing the compensation of an
officer during his term applles
only to officers having a (ixed
and definite term,"
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" Also in the case of State ex rel v, Farmer 271 Mo. 306,
196 S,W, 1106, 1108, we find the following: ' .

"The constitutional provision forbidding .

an increase or deorease of compensatlon
during a term of office has reference to

the period fixed as a term by atatute
only, and in no wise refers to the individual
who may incidentally happen to be the
incumbent for more than one term."

Mgo in the case of State ex rel v. Johnson,
123 Mo, 43, 1t was held that a eity officer appointed
by the council and gub)ect to removal by 1t at pleasure
is not an officer within the meaning of the Constltution
prohibiting the increase of the salary of an offleer
during his term. : LT

The sppointment of the clerk of the Supreme Court
is provided for hy Seetion 13270 R, 3. Mo. 1939, which
reade as follows: , , ‘

"The supreme court, or = majority of the Judges
thereof, shall sppolnt a clerk for sald

court, who shall hold his office for six

years, and until a successor ls appointed

and qualified."

It will be seen that the olerk ol the Supreme
Court 1s appointed for a definlte term of six years.
There 18 no cuestion zs to his being a state officer.
The accepted definition of a public officer is found
in the case of State ex rel v. Bus, 1356 Mo. l.c. 331,
That definltion is as follows:

"A publiec of¥ice 1s defined to be 'the
right, authority and duty, creoted and
conferred by law, by whicﬁ for a glven
pepriond, elther fixed by law or endurlng at
the pleasure of the creating power, an
individval 18 lonvested with some portion
of the sovereiyn functions of the government,
to be exercised by him for the beneflt of
the publiec.' Mechem, FPub. Offlces, 1l.

The individual who 18 invested with the
authority and is reauired to perform the

duties 1s a public officer."
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A portion of the sovereign function of goverrment is
Invested by the statutes in the clerk of the Supreme Court.
For instance, he 1s suthoriszed to administer oaths (Section
1884), to preside at snd certify to depositions (Section .
1920) and to do meny other things which need not be mentloned.
here, He is required to give & bond (Section 13885), It is
clear, therefore, that the salary of the clerk of the Supreme
Court cennot e inoreased during his term of office and that,
thersfore, H, B. 244 cannot be effective to inorease the
salary of the clerk during the term in which sald blll becomea
offectlve,

Said . B, 244 not only provides an lnerease in salary
of the oclerl, but 1t also provides increases 1n salariles of
his deputies. 3ectlon 13273, page 402, Laws of 1943, provides
as follows: .

"The Clerik of the Supreme Court shall hereafter
receive a sslary of Four Thousand Dollars; he

mey also employ not more than two deputies, who
shall each receive & salary of Iwo Thousand Two
Hundred Dollars per annum, # % % % % & % & & "

Saild sectlon does not prescribe any term of office for sald
deputies. Tn that casge, aaid deputles would uold during ithe
pleasure of the clerk, In 46 C, J., page 964, it is seld:

"Where the term of office is not Lixed by law,
the officer 1s regarded as holding at the will
of the appointing power, even thouzh the appolat-
iag power attempts to fix a definite termy and
an orficor removable at the »nlsasure of The ap-~
pointing power hasg, in the gtrict meaning of the
word, no 'term'! of ofiice.”

Since tiie constlitubtlonal prohibition agalnst increasing
salaries only applies to officers laving a {ixed bterm, I, B.
244 does not vinlate said constltutional prohibition, in so
far as the salaries of the depubtles of the clerk of the
Supreme Court are concerned. <There ls no objection to a bill
that becomes offective as to some persons at one time and to
other persons at another timo., In State ex rol.v.Kansas dity
310 Mo, 542, 561, tho court zald:-

" % & Where not prohiblted by the Constitutlon,
the Legislature may dilrect that different parts
of the same statute shall go into effect at dif-
Terent tilmes, and oven under constitubtional pro-




Honorable Forrest Smith Page 20 August 13, 1948

visions requiring all parts of & statute to
telte effect at the same tilme, 1t 1s sufficlent
that the statute becomes effective as an en-
tilrety at one time, notwithatanding that, es

- to some persons or matters affected by 1t, the

statute becomes operative at different timoa.
KB I IR B BRSO P SN L ST R

'Said H, B, 244 will, therefore, increase the salaries of
the deputles of the olark of the Supreme Court when 1t be-
comes effective 8s a8 law.

: The appointment of the mershel of the Supreme Court is
provided for by Section 2049 H. 8, Mo, 1939, whioh reeds as
follows: '

"'he supreme court shall appoint a marshal,
end shall have power from time to time to
£111 any vacancy which may occur in such
office, Such officer shall attend the sit~
tings of tho court, aad shall have all the
powers and perform all the dutles enjolned
by law on the oificer aitbtending courts of
rocord, so far as mey pertain to said court,
and shall hold his office during the pleasura
of the court."

While the marshal ls deslgnated an officer, he is not

. appointed for a deflinlte bterwm, and henco the const*tutional
prohibition agalust Incressing hls compensatilon during his
term doos not eapnly. HBaid i, B. 255 will, theroflforo, apply
to the present wmarshal ol the Suprene Court whon it goes into
effect. .

As polinted out sbove, the effect of 1. B, 264 1z to in~
crease the salary of the chilef clerk and to provide certain
limlts for malariles of other employees. If the chief clerk
is a state offlcer, then sald sct cannot e effectlive as to
him. Howevoer, 1t should be noticed that by Soction 10600,
supra:

"Mae state superintondent shall be entitled
to enmploy a chilef clerk, '+ %+ *, The chlefl

clerlz shall perfora guch clorlcal and other
work as may bo directed by the state supeor-
Intendent, and shall hold his office at the
ploasure of the state superintendeat."
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The stetute refers to the employment of e chief clerk,
not to his appointment. Furthermore, 1% says that he 1ls to
perform clerlcal snd other duties as directed by the state
superintendent, ile serves at the pleasure of the state super-
Intendent, end so far as we can find, no statutes Invest him
with any of the functions of govermment. e 18 not required
to take an oath nor to glve bond, He clearly falls wlthin the
clessificatlion of an employee and not that of an officer. The
constitutional prohlbltion does not prevent increasing the
compensation of employees, and, therefore, H, B. 264 will.
apply to the present chief clerk of the State Superintendent
of Schdols when it becomes offective, ' :

The other peraons affected by . B, 264 are llkewlse
employeecs and not officera. No duties or authority are given
them by law, but they work under the direectlon of the state
superintendent, Furthermore, sald bill does not increase the
salaries of such other persons beoceause no sslaries had ever
been vrescribed by law for them., Even 1f such other persons
were offlcere, seid b1lll would not violate the constltutlonal
provislon ageinst Incrensing the selsries of officers during
the teorm when no salarles had ever before that been prescribed.
In the case ol State ex rel v. Nolte, 172 &, W, £nd, 8554, 858,
the Supreme Court of Missourl sald:

"A constitutional or statubtory provision

pronlbiting a change of compensetlion after

an elechtlon or appointment during the term

of an offlcer does not apply where, prior

to such time, no salary or componsatlion has
- been fixed for the office."

GONCLUSIONS

It 1s therefore the opinion of this office (1) that the
emergency clauses in II. B. Nos. 244, 255, and 264 of the 63rd
General Assembly ere invalid and of no effect; (2) that all
of sald bllls will become effective ninety days after the ad-
journment of the present session of the Genaral Asgeubly unless
sald assembly should recess for thirty days or longer and
should by a Jolnt resolutlon provlide that saild bills go into
effect nlnety days after the beglmming of such recess; (3) that
He B, 244 will not be effectlive to increase the salary of the
oclerk of the Supreme Court during the term in which sald bill
beoomes effective, but 1t wlll be effectlve to incroase the
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salaries of his deputies immediastely upon the bill becoming
effective; and (4) that H. B. 255 snd i, B. £64 will be ef-
fective as to the present incumbents of the respective officas.
and employments mentioned therein. _ -

Respectfully submitted,

HARRY H. KAY ,
Aaslesteant Attorney General

APPROVED:;

J. E. TAYLOR
Attorney General
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