Jelferson

Attentions

Dear Sir:

Honorable Forrest Smibth
State Auditor
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HABEAS CORPUS:. Effect of dilscharge on habeas corpus upon

costs to be paid by state in subsequent pro-.
ceedings against the same defendant.

Aupust 22, 1945 é§;>\f;
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City, Missourl

MI’ M O » Il' I’Gters
Criminel Cost Clerk

Roeference 18 made to your letter, dated June 18, 1945,
requesting an off'iclal opinlon of this office, and reading
as follows:

1

"Mhia Department desires an opinlion from
your ‘Office with respect to the payment
of Crimlnal Cost Bill, uﬁder the follOW1ﬂq
circumstanoes.

"On June 11, 1940, this Department received
from the Clrcuit Clerk of Iron County, /
Missouri, & duly certified Criminal Cost

Bill in the Case, State of lMissouri vs. Chas.
Williams, No. 6655, showling the defendant
charged with crime of robbery withh deadly
weapon, This Cost B1ill was audited, allowed
and paid July 9, 1340,

"Again on June 16, 1945 this Department re-
ceived from the Cirecult Clerk of Iron County
another certified Cost Bill in this same
styled and numbored case and on which 1s
listed a number of the items of costs that
were sllowed and pald In the Cost Blll cer-
tifled to this Departmont in June, 1940,

"We therefore kindly request an opinion from
your Office as to what 1tews of costs, if any,
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shown in this last Cost Bill should be

allowed and peid. We attach heretio for
your oonvenience and information a oopy
of each of the Cost Bills certified to

this Department in thia oase,

"Inssmuoch as there will in all probeabll-
1ty be other and similer Cost Bills sub-
mitted to this Department by reason of
hebeas corpus proceedings elither Iln the
Supreme Court or the Cirouit Court of

Cole County we further rasquest an oplnion
from your Office a8 to what items of ocostas,
1f any, should be allowed and paild by the
State in such cgses,"

The answer to the questlon you have proposed must be
determined by glving due regard to the effect of the disgharge
on habeas corpus of the defendamt. The genersl rule with
respect to the effect of such proceedings is set forth in 22
Cv Ju 84, Criminel Lew, Para. 266, which reads as follows:

"A discharge on habeas corpus being merely
from custody and not from the penalty, does
not operate as sn acquittal and 1s not a
bar to a subsequent indictment whether ac-
cused has undergone any part of the punish-
ment imposed or not."

To the same effect lg State v. Schlerhoff, 103 Mo. 47,
1, o, 50, 51, from which we ‘quote: '

"Defendant's second contention is, that
having besn dlacharged on wrlt of habeas
gorpus from imprisonmont by virtue of an
executlion lssued on the originael judgrnent
in this case, he cannot be confined again
for the samne offense, and in support of
‘this contentlon he rellies upon sectlon
2670, Revised Statutes, 1879, being sec-
tion 5398, Revised Statutes, 1839, and
Ex parte Jilz, 64 Mo. 205. Ve do not
Think the Jilz case in point. There de-
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fendent was released on habeas corpus,
end he wae agein arrested an he%ﬁ for

the 8 offense, on the game ggdggent.
Herergﬁg defendant wes released on

habeas gorpus from imprisonuent by vir-
tue of an execuilon issued in Februsry,

- 1887, on the original sentence, entered
December 25, 1885, upon the ground
chiefly, that the court osould not sen-
tence him while the motion for new trial
remained undisposed of.

"The court, after his releass, however,
proceeded iIn a& very short time, to have
him brought before the court and sen~-
tenced agaln, the motlon for new trial
having been previously overruled, This
cured the defeat, 1f there was any de-
fest in entering the sentence originally,
and any subsequent process lssued under
this final sentence would be for the

same offense, 1t 1s true, but not on the
same judgment, and such process 1s espo-
clally excepted In seoctlon 2670, supra.

In order for & dlscharge under habeas
gorpus to operate as res gdjudicata, the
process must be for the same offense, and
issued under the same judgment, Res Judl-
oata In such case cannot be pleaded 'when

e discharge in any case has been ordered

on account of the non-observance of any of
the forms required by law, end the party
1s again arrested for lmprisomment by legal
proceass for sulficlent cause and according
. to the forms required by law.' Sec. 2670,

supre.. ,

"The forms of law were not complled with
In entering judgment against defendant,
December 23, 1885, while his motion for
new trlial was pending, and he was rightly
released from custody; but the next time
he was Imprisoned it was for the same of-
fense, but on legal proceas issued on a
new judgment rendered gfter such release.
This very point i1s covered by the portion
of section 2670 above quoted. This point
1s ruled againat defendant,"
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That sueh is the rule in all jurisdlctions further ap-
pears frow the annotations in 97 A.L.R. 168N, in which State
v. chlerhoff, supra, is analyzed. The effeot of the rule is
simply to declare that the oustody of the defendant is vold
resulting from inherent defects in the trial proceedings.

The liability for the péymeht of oriminal costa by the
state 1s predicated upon the provisions of geotion 4221, R, S,
Mo. 1939, reading, in part, as follows:

*"In all capital cases in whioh the de-
fendant shall be convicted, and in all
cases in which the defendant shall be
sentenced to 1mprisonment in the peni-
tentiary, * * * the state shall pay the
cogts, 1f the defendant shall be unable
- to pay them, except coats incurred on be-

half of ae;endant. * k% ow

We note from the copy of the fee bill encloged with your
letter of inguiry thal the defendent was convicted of the crime
of robbery with a deadly weapon. Under the provlisions of an
act appearins in Lawa of 1943, paze 518, this crime lg made a
capltal offense. Such act reads, in purt, ag lollows:

"Lvery person convicted oif robbery in the
first degree by meansg of a dangerous and
deadly weapon shsll suffer death, or be
puniighed by lmprisomment in the peniten-
tisry Tor not less thau iive yoars, * ¥ % M

BSectlon 18405, i, L. llo, 1989, relates to fees to be al-
lowed to wnrosecuting attorneys, It reads, in part, as follows:

"Progecutbing attorneys shall be allowed
Tees as ¢ollows, unless in caseg where it
ig otherwise directed by lew: * * * fop
the conviction of every defendant in any
“case where the punlshnent assegged sghall be
by confinement 1n the penitontiary, exzcopt -
ln cases of repe, erson, burglary, robbery,
forgery or counterfelting, ten dollars; for
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~the couviction of every defendant of
homioide, other than capital, or for of~
fenses excepted in ths laust clauso

twelve dollars and rifty cents; * 3% n

1t appears that thie charge
attorney, J. M, Kelth, is

- From the roregoing,
as fees of the Proseouting

section 15413, . 3. Mo. 1939, relates to T'ees
lowed sheriffs for their services iu criainal cases,
in part, as rollows: ‘ )

"Sheriffs, county marshals or other of-
ficers shall be allowed fees for their
sorvices in criminal cases and for all
proceedings for contempt or attachment
es follows: '

L ~

for committing any person to

J‘ail.‘..ll"'?l’I,I..'..l.'l.. l'oo
P SN 3
* Wor every trial in a oriminal
case or confession sestevessess 1,00

SIS dim

further, cection 18416, L. 3. ko, 1969,
for the allowance to sheriify for tie
section reads, in purb, as rollows:

Mlereuiter sherlffs, mawrshals and other
oifficeryg shall be ullowed ior Turnishing
vach prisoncr witi board, for each day,
sucw sum, 1ot exceedlny seventy~iive

fugust 22, 1945

of $12.50
proper,

_to be al?
It reeds,

wakes provision
boavd ol prisoners,

Suech

cents, ag may be fixed by the county court -

ol each county wund by the munlcipal as-
sembly of' any
W g

gtatet = & i

dxamination of the ieo bill disclogos
thiereon ou beheldl

that the

clty not in & county in this

fees olalined

0x Ogie selinger, Sherifl, are 1n accord with
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~ tlle above statutes.

Bection 13409, R, 3., Mo. 1959, relates Lo the fees to be
allowed clerks oi c¢licult courts, and reads, in part, as fol-
lows: .

"fhe clerks oi° the several courts of this
state possessing criminal jurigdioetion

- shall be entitled to the followlng fees
for thelr services in criminsl proceedings,
and no fee iun such proceedings shall be al-
lowed by virtue of any other provision in
this ohapter contalned:

Dk ok % ok ok
“For entering any iudgmant * X e 50
‘ * L N
"For coples of records and papers,
for every hundred,wgrgs......... .10
, LN

"For each certificute and seal au-
thenticating u gopy*of a record.. + 50
S P P ,

"For a copy of a bill of costs in
sach case, und certificate of the
Judge wnd prosecutling attorney,

including certificate and seal,., .50
*¥w every order in a case not herein
~ provided fowx esesrrareeriiiiiions 15

"For copying bill of costs, aiter ul-
Jowance, includlng certifloate and
seal, ior every*hgndrsd WOLdSssese 410
L T Tt

"ior asertificate to an-affidavit.;... «15
R I I T

Uxamination of the charges appearing on the fee bill on
behali of R, C. Jones, Clerk of the Circuit Court, disclosses
that the fees claimed thoreon are in accord with the provisions
of the statute quoted.
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_CONGLUSIQN

In the premises we are of the opimioan that all itams of
cost appearing on the fee blll attached to your letter of in-
quiry are in accord with the statutes relatinb thereto and
gliould be allowed and paid. .

—

R | . Respectfully submitted,

'WILL F, BERRY, Jr.
Agslstant Attorney General
LY

APPROVED:

Jd. B, ToYLOR
Attorney General

WFB:HR




