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state auditor
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Dear Sir:
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Présent statutes cohcerningfﬁond'issues are in con-
flict with Constitution of 1945 and govern until

_ We are in receipt ol your letter under date of October
15, 1945, requesting our official oplnion oi & set of
which may be brieily swunarized, as follows:

/

A commnon school district voled for a bond
issue on June 19, 19245, 'The bonds were
printed und dated August 1, 1945, 4 gues=-
tion has arisen ag t0 whether the indebted-
ness ghould be based on the assessment for
1942 or for 1943, and whether intangible
personal property may be lncluded in coa-
puting tie assessed valuation for those
years, since the new Congtitutlon provides
tiiat the indebtedness muy not exceed a por-
centage of the tansible tuxable property in
tho county assessed lor tuxation purposes.
The election was epparently called under

the provisions of Lection 18, Artlcle X, of

thie Congtitution of 18675, ¢nd Seclions
10588, 10528, 10580 and 10831, L, 3. Mo,
1959.

facts

Section 103R5, il. . &0, 1909, vnd the three subsequent
sectiond present the cowplete pleasnr for the lasuvance ¢ bonds
to erect or repalr sciool buildings, pay oif cssesshents made
by other tuxing authorities, relutiiy; to the maintenance of
sewor «nd druinage systems, and to purcliase gschoolhouse sitss.
They were enucted to corry out the bondisn:; «nd assessment
plan set out in dection 12, .riicle A, oi the Counstltution
48 origlnully cnacted, Section 10331 lunmediately
followed sSection 10452¢, and tie words "precoeding section® in

of 1876,
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the former referred to the latier section, the two intervening
sections belng cnacted 1n 1931,

section 10351 is, in part, as follows:

"The loan authorized by the preceding sec-
tion shall not be contracted for a longer
period than twenty years, and the entire
amount of gaid loan shall at no time exceed,
including the present indebtednessg of gald
district, in the aggregute rive per cent

of the value of the taxable property there-
in, to be ascertained by the assessment
next before the last assossment for state
and county purposes previous to the incur-~
ring of said indebtedness, * * * w

The wording of thls statute has been discussed in several
decislons in this state. The words 'last assessment™ refer to
the last completed agsessment as corrccted and approved by the
State Board of Lqualizetion. In State ex rel, v. Wabash Rail-
road Co,, 251 Mo. 134, we find the following, 1. c¢. l42:

"The Supreme Court of Illinois (Culbertson
v. City oi ¥ulton, 127 Ill, 40), in constru-
ing o constiltution which used the word tlast
assessment,' held that sald words meant the
last conpleted ussessment uas corrected and
approved by the State Board oi Hguslization,
and not the assessment by tlhie local agsessor,
wliose work had not yet received the approval
of said State Board oi fgualization.

I TR S T

"In the case of Chicago, Burlington & yuincy
Railroad Co. v. Village of Wilber, 69 Neb,
624, the Supreuwe Court of Nebraska construed
the words 'last precedlus wssegsment' to nean
an assessment which Lad been couplsted by re-
celving the approval of all the agencliesg
througlh which it was requlred to pass.
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"We find the reasoning of the foregoing
cages 1s sound, and that the county ocourt
of Montgemery county could not bhase its
tax levies upon returns mede by the offi-
cers of rallroad companies, which returns
had not been passed upon by the State
Board of Gquali-ation."

Also, in State ex rel, Clty of Dexter v. Gordon, 251
Mo, 503, we Cind reference to the phrase "aszessment next
before the last assessment."” In that case the guestlion for
determination was whether a bond lssue voted on the 5th day
of August, 1912, was to be limited by the essessment made in
1910 or that made in 1909. The $tate Board of iiqualizatlon
had not finwlly certified and equulized the assessment of
taxable property made in 1911, and was still in session,
actually coumpletinyg its duties on the lst day of September,
1912, 'The court determined that the assessment made as of

" June 1, 1909 must govern, stating, l. c. 309:

“The Yassessments' desiinated 1n the Con-
stitution us necessary to be considered in
determining the per centum of indebtedness,
mean the two successive, eantecedent, com-
pleted assessneuts mode by the State Board
ol Biqualization previous to the incurring

of the indebtedness. (Culbertson v, Fulton,
187 I1l. 80, 1. o, 97; Wilkinson v. Van
Ormuan, 70 Iowa, 250; Prickett v. Marceline,
65 Yed, 469; Railroad v, Wilber, 65 Heb,
l.¢. 68%7.) This must be true, ifor until the
state Board of Jguelizetion has completed
its lebors the total amount oi tuxable prop=-
fftY,iE any subdivision cannot’ be deoternined.

“On conpleted ssgsessments, thereifore, the
congtituted authority oi any subdivision
mnugt bese its action iu determlning the per
centuo of jndebtadness. By wuy of illustra-
tion, il 1t was proposed to authorize the
incurring of un indebtednegs in 1912, and the
assessment as of June 1, 1911, had not been
completed, the tuking of the usseggment us
~of dune 1, 1910, as the basis, would not be
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in compliance with the Congtitution, for
tlhe -eason thut the assessment required
to be taken is that of June 1, 1909."

The bonds were held to be vold becausc in excess of the
limits permissible under the 1909 assessment, although well
within the limits pormissiole under the 1910 assessment.

This rule has been approved in the more recent case of
Stute ox rol, Jamison v. 8%, LOuls=3an Francisco Ry. Co., 318
o, 285, wheore we Tind the following:

“The term 'luast assessment' nmeans the last
completed agsessment.

"The tern 'last assessment! ls merely an
arbitrary measuring rod which is not neces-
sarily aoourate at the time it 1s applied,
In fixing the limit of indebtedness under
Artlele X, Section 12, the 'assessment next
hefore the laat assessment' ls used as the
measuring rod, notwithstanding the actual
agsegged valuse iun the taxing dlstrict may
have markedly increased or decreased between
the date of such 'assegsuent next belforo the
lagt assessment' and the time when the par-
ticular bonds are voted."

It has been ascurtained thuat the Stute Board of Hdquali-
zation is obill in session et this date and will not complete
its work untlil December 51, 1945, for the aggsessment nade in
1944, Iin view of that fact,. und applying the rule in the
above decisiong, using “the time when the particular bonds are
voted," as sugzested in the last decision ahove, which was
June 19, 1945, the bond iusue must not represent an indebted~
negs exceediny iive per cent of the value of the taxable prop~
erty in the school district referred to, hased on the asscss-
ment ol June 1, 1942,

48 bo your guestion as to wneth@r intangible property
may o Included in determining the value oi the property in
~the digtrict, we belleve Seoctlon 10331 to be plainly in con=-
£liocl with section 26(b) of irticle VI of the Coustitution of
1945, whilch is us followg:
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"Any county, city, incorporated town or

- village, schcol district or other political
corporation or subdivision of the stute, by
vote of two~thirds of the qualified, electors
thereof voting thereon, may become indebted
in an amount not to exceed five per centum
of the value of taxeble tangible property
therein as shown by the last completed as-
sessment for stute and county purposes.t

In the event of conflict between existing laws and the
Congtitution of 1945, Section 2 of the schedule declares that
guch inconsistent laws remain effective. The pertinent part
of Sectlon 2 of the Schedule is as follows:

wk * * 211 laws inconsistent with thils Con-
gtitution, unless sooncr repealed or ameinded
to conform with this Constitution, shull re=-
main in full Toroe und effect untll July 1,
1946."

Unless sooner repeuled or amended by tits Legislature,

Sections 103528 to 10331, inolu01Ve, Re 8, Mo. 1959, will remain
in effeot until July 1, 1946.

CONCIUSION -

It is, therefore, our conclusion that bonds issued by a
comnon school digtriet in pursuance to an election held in 1945,
and prior to the oompLetlon of equalization and revision of the
1944 assesswent hy the Stute Board of Hqu&lidation, represent-
Ing an indebtedness not in excess of five per cent of the value
of the taxable property, including intangible vroperty, in the
issuinz dlstrict, based on the assessment of June 1, 1942, are
valid, if they comply with the law in all other respectas.

Regpectfully submitted,

. ~ ROBIERT L. ' HYDIR
APPROVID:? : Aggictant Attorney General

de W, TAYLOR
Attorney General -

RIS HR




