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APPROPRTATZON BY¥ GEJERAL ASSELBLY : Approbf iaivion to the ooard of
o _ Trustees of thlLCHSOHooI
Retirement Zystem of Missouri
is constitutional as being made
Tfor a state purposee.
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Honoraolo Forrogt umith ‘ /}
State Auditor
Jefferson City, lilssourl

Dear Mr, Smiths

This doepartment 1s in receipt of your request for
arn oninion upon the following state of facts:

"In Sectlion 85 of HB 428 there 1s an
appropriation of {29,000 which 1s in
the form of a loan to the Board of
Trustees of the Publlc School Retire-
ment Systen.

"lie would llke au opinion as to the
constitutionality of thils section or
whether we can logally pay out any
part of thils b29 OOO as providod for
in this soection."

Section 85 of loume B1ll 428 1s as follows:

"Thero is hereby mpproprlated out

of the State Treasury, chargesbleo

to tho General iovenus Fund, tho sum
of Twenty-1iine Thousand PLollars
(129,000, OO) pr sueh part thercof as
mey bo FOGO‘”&PJ for tho uso of the
Boarda of “rustnes of the Pubnlic School
Retiromant System of iissouri, from
July 1, 1945, to June 30, 1946, to en=
able lt to put into effxct tho Pro=-
visioneg of ilouso Bill llo,., 151, enacted
by the 63rd Goneral Assembly, approved
by the Governor on May 24, 19456, DPro-
vided, that theo above fundg shall be
ropald into the State Troasury, crodlied
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to the General Hovenue 'und not
later than July 1, :1947,"

In order to determine whether or not the General
Assembly may so appropriate from the general revenue fund, it
19 necessary to determlne whether 1ts authorlty to maks such
an appropriation 1s denled by the Constltution,

It is a fundamental principle of law that the people
in the Constitutlion of the State or the Leglslature in the
exercise cf 1ts general leglslative power, when not restricted
by tho fodoral or state constltution, may adopt such laws as
they see fit. "The case of Harrls v. Compton Bond & lortsage Co,,
149 S, W, 605, 1s Co 609, sayos v

i 4 # The Leglslature 1s vested wlth the
whole power of the state, in the absencs
of some such constlitutlional limitation,
and may ostablish eny public or munlcipal
corporation 1t deems necessary or ex-
pedlent in the public interest. It may
also confer upon such corporatlions such

- publlic power and authorlty ss 1t may deem
wise and best, Moreover, 1t may not only
croeate such publlic corporations, but 1t
may also change, divide, and abollish them
at pleasurse., ' ' .

"Judge Dillon, 1n discussing thls subject,
sald: ‘'GubjJect to constitutional limita-
tions prosently to be notlced, the power

of the Logislature over such corporations

is supreme and transcendant. It may,

whorae there ig no constltutlional inhlbitlon,
eract, change, divide, and oven abolish
thom at pleasure, as 1t dcems tho publlc
zood to require.' 1 Lillon on iunicipal
Corporations (5th ©d.) Coc. 92, p. 143,

"1pParliament may croate new corporntions
or abolish or altor chavtors or impose
noew onng at 1its willl, and wlthout the con-
gont of the Inhabltants, 4nd so may the
stato Leglslatures in thls country, if
there bo no constitutlional restriction
upon the powar.! 1 Dillon on liunkipal
Corporotions (5th #d.) Sec. 92, p. 181.M"
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Also, luder ve Transit Co., 189 lo., 107; Statoe v. F'lold, 1%

The purpose of the sstablishment of the Public School
fetlrement System of Missourl is to provide retirement allow-
ances and other beneflts for the public school teachers, In
order to determine whether the Leglslature 1s denied the power.
to appropriate moneys from the state funds for such purpose,
we must search the Constitution, .

, Under the title dealing with "Limltation on Legisla-
tive Powoer" 1s found the limitation of withdrawals to appro-
prlations, Section 36, Article ITI, Constlitutlion of Missourl,
1948, as followss -

“"All revenue collected and money re~
colved by the state shall go into the
treasury and the general assembly shall
have no power to dlvert the same or to
permlt the withdrawal of money from the
treasury, except in pursusnce of appro-
priastions made by law. ALL appropristions
of money by succossive general assemblles
shall be made in the followlng order:

"First: ‘or payment of sinking fund and
interest on outstanding obllgations of
the state.

"°econd: "or the purposo of ouolic educa-
tlon.

"Third: Yor the payment of the cost of
assessing and collecting thoe revenus,

"ffourths Yor the payment of the civil
lists.

"I'fth: For tho support of eloomosynary
and other state Institutlons,

"Sixth: “Yor publilic health and publlc
welfare.

"Seventh: For all other state purposes,

"ighths or the expense of theo general
agssembly." (Underscoring ours)
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: With rogard to this sectlon the Suprema Court of
illssourl has held In the case of State ex rsl, Davis v,
smith, 335 Mo, 1069, that the power of the General Assembly
with respect to public funds raised by genseral taxation,.
subject to constltutional limitations, is supreme, <The court
said (1, c. 1072): ' : :

"Relator makes a contention that the

power of the General Assembly with :
respect to the public funds raised by
goneral taxation, subjJect to express
constlitutional limitatlions, is supremse.

In thls connectlon 1t 1s also contended
that the Constltution does not reéstrlet the
power of the Leglslature to make appropria-
tlons from the general revenue to compen-
gate publlc offlcers for services renderad
the publlc and reimburse them for expenses
incurred in the performance of such ser-
ViOG q" ’

"@ apree that the power of the Leglsla-
ture over thase mattors, subjoct to consti-
" tutlonal limitatlons, is suprome. * # st #Y

Section 38 (a), Article III, Constitution of Missouri
1945, concerns the limitations of the use of state funds by the
Genoral Assembly, and roads as follows:

L

"The general assembly shall havoe no pawer

to grant public money or property, or lend
or authorize the lending of public crodilt,
to any private person, assoclatlon or
corporation, excepting ald in public
calanity, and general laws providing for
ponsions, for the blind, for old age assiste
ance, for ald to dependent or crippled
children or the blind, for dilrect rellef, %
for adjusted componsation, bonus or rehabil-
itation for discharged members of the armed
services of the United States who were

bona fido resldonts of thils state during
thls sorvilce, and for tho rehabilitation of
other poersons. Money or property may also
be received from the United States and be -
rodistributed together with publlc money

of thils state for any public purposc doslg-
nated by the Unlted Statos,.,"
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The limltation placod on the use of state public
fands by the Genoral Assembly is that they may not use these
{unds regarding private porsons, assoclatlions or corporations,
with oxceptlons,

VYle aro dirsctly confronted with the problem, at the
prasent, of whether the recipleont of the approprietion descrilbed
in Section 85 of House Bill lioy 428, falls under any such class-
ification, and we wlll therefore attempt to determlne the status -
of theo Publle School Retlrement System of Missouri,

House B1ll No, 181, referred to in Section 85 of House
B1ll No. 428, declares that such system 1is to provide allowances
and othor boneflts for public school teachers., It is.a corporate
body, which, by and in the name of the Public School Retlrement
wystem of Missourl, may sue and bo sued, transact all business,
invest all its funds and hold all 1ts cash, securlties, and
other property. The system includes all school dilstricts in the
state except those in citlies of 75,000 populatlon or more, Ad=-
minlstration of the system 1s vestod In a board of trustees con-
slsting of filve members, two of whom are appointed by the State
Board of Educatlon, two of whom are cloctod by members of the
Retlrement System, and the remaining moembor is the State Super-
Intondent of Publlc Schools or Comnlssioner of i“ducation.

The Trustoes are comuissloned by thoe Governor and are
requlred to take and subscribe to an oath to support the Consti-
tution of the Unlted States and of Missouri, which oath 1s filed
In the office of the Seocrotary of State of Missouri, The Board
of Trustees may formulate and adopt rules and repulations,
subjJect to the limitations of the act. The Doard 1s empowerod,
by the Leglslaturo, to hold hearings in carrying out 14s dbusiness,
and appeals from 1ts declslions go to the clrcult court, Hecords
of such proceedings are open to the publle. Headquarters is
established in Jefferson Clty with offlce space provided by the
poard of Permanent Seat of Govormment. The Attorney General is
the legal adviser of the Doard of Trustess and reprosents the
toard at all legal procoedings. Tho State Auditor audits the
records and accounts of the system. '

Munds requlred for the oporation of tho system come
from contributlions made in equal amounts vy members of the
system and thelr employors, and from intevost derived from the
investment of any part of such contributions. All mombors of the
gystem are requilred to contribute and fallure to transmlt such
contributlons to the Board of Trustees constitutes a misdemoanor
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and upon conviction thereof the party shall bo finanot less
than 525,00 and not more than i200,00. The rate of contribu~

" tions 1s set out 1n the act., All funds thus arising belong to
the Retlrement System and are not revenue collected or moneys
-rocaeived by the state and are not to be commingled wlth the
state funds, The Board 1s restricted by the Leglslature as to
how these funds may be 1Invested,

All employees of public school districts, as deflned
in the act, are members of the system, The act provides for -
retlirement of these members under various circumstances.

This, in brief, 18 a resume of House Bill Noe. 161,
which we will also dlscuss later,

In establishing thls system tho Leglslature has seen
fit to desipnate it as a "body corporate," and it belng a
corporatlion we must determine under what class of corporations
it falla, If 1t is a private corporation the appropriatlon of
Section 85 of House Blll No, 428 must fall under Section 38 (a),
Article III, Constitution of Missouri, 1945.

' McQuillin on Municipal Corporations, 24 iid.,, Vol, 1,
- Seec., 125, page 371, states that a strictly private corporation
1s one which has as ls direct object the promotion of private
Interaests such as banking, Insurence, trading and manufacturing.

The case of Head v. Curators of the Universlty of the
State of Missouri, 47 Mo, 220, l. c. 224, statos:

"3 % % The State ostablished an insti-
tution of 1tg own, and provided for 1ts
control and govermnment, through its
own agents and appointaes. Tho act

. croating tho Institution, 1n 1ts first
section, declarog that a "unlverslty is
herevy lnstituted In this State, tho
govornnent wheroof shall bo vested in
a board of curators.! The university is
thon (Sec. 2) doclared a 'corporation
snd body politle! and invested wilth
cortaln powers. Yhese powers are givon
Into tho hands of a bhoard which was wmade
gubject to thwe pleasure of tho Leglsla-
ture., This 1sg not tho way in which a
private corporatlon ls brought into hoing
and ondowed wlth corporato franchisos.
A private corporation involvoes the idea




-

Hon, Forrest Smith - 7

of privateo parties and private rights.
No such partles or rights were con-
cerned Iln the Instltutlon of the Unl~
vorslty of the State of Mlssouri, By

_ establishing the unlvorsity the State
created an agency of 1lts own, through
which 1t proposed to accomplish certaln
educational objects., 3t & W

The case of Washingtonian Ilome v. Chicago, 157 Ill,
414, 41 19, B, 893, holds in brief that a corporation. composed
of privete individuals, not restralnod by law in conducting its
business for private beneflt, whlch does not report to and 1s
not Inspected by the state, elects lts own menagers wlthout the
state's approval, and by law owes tho state no duty, 1ls a
private corporatlon within the provlisions of the Constitution
of Illinois forbldding donations to private corporations,

There are certaln requlroments to be fulfillled in
order to bring a private corporation into beling, but thls system
was not so establlished. The Retirement System ls a creature of
the Loglslature, restralned by law in conducting 1ts buslness,
Inspected by the state, doos not olect its own managers without
the state's approval, 1t does owe tho statec dutles, and has as
1ts object the promotion of a public intersste Ve conclude that
1t 18 not a private corporation snd therefore Section 38 (a),
Artiocle III, Constltution of Missourl, 1945, is Ilnapplicable,

Sectlon 25, Article VI, Constitution of lilssourl, 1945,
reads?

"o county, city or othor polltisol cor-
poratlon or subdlvision of the state

shall be authorilzed to lend its credlt

or grant publlec money or property to any
private indilvidual, associatlon or corpor-
atlon, oxcopt that tho general assembly
may authorize any munilclipallty to provide
for the penslonlng of tho salarled mombers
of its organizod pollce force or fire
departmont and the wilidows and minor child=-
ren of tho doceased members, and may
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authorize any city of more than .
100,000 inhebltants to provide for

. the pensioning of other employees,
and may also authorize payments from
eny public funds Into a fund or funds
for paying beneflts upon retirement,
disablllty or death to persons employ-
ed and pald out of any publlc fund
for educational services, and to thelr
beneficlaries or estates,"

Thils section 18 a limltatlon on the use of credit
and grent of publlc funds by local governments, with cortain
excoptlons which the General Assembly may authorize, However,
the funds wilth which we are oconcerned  are those of the astate
and therefore thls section 1s lnapplicable.

_ Another saction relating to a retirement fund of
any description (except the exemption under Section 38(a),
supra), 1s found under Article IV, "Exscutive Department," '
subheading "Highways," Sectlon 30, of the Constitution of 1845,
This provision doals with tho funds collected for the purpose
of maintaining the Highway Department, and states that the
funds realized from taxatlon for that purpose shall stend ap-
propriated for dilrect uses, excePt_. « « and among those excap=-
tions 1s the provislon numbered "(5)", which says:

Wi 4t 4 less the cost, # # # (5) of
the share of tho highway department
In any retirement program for state
emplogoes as may be provided by law,
NN ’

, Thls could bo sald to glve the Leglslature implied
authorlty to appropriate funds for a Public School Rotirement
oystem which might be put into operation by law., However, the
Supreme Court of Missouri, in the case of State ex rel,. lleaven
Ve Ziegenhein, 1‘14 I'JIOO 283, lo Coe 291, 45 Su V:". 1099, laid down
a rule to follow in construing Constlitutions as to the proper
or improper use of publlc funds. The court in that case gald:

YTho courts should not soarch for plaus~
1blo reasons and spceclous pretoxts to
evade and sot aslde constltutlional pro-
hivitions against the ilmproper use of
public funds, and thereby unnecesserily
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increaso the burdens of taxation,.

Upon the contrary, all such pro=-

vislons in the organic law of the »
State should be onforced and made

ef fectual according to their plain

meaning asnd Intent,

"o are not wmindful of the impor-
tant services roendoroed by the of-
ficers of the pollve force and of the
benefilts derived from thelir falthfulw
ness in protecting and guarding the
lives and property of the ciltizens,
They are offlcers of the State, how-
gver, and the Constltutlon has declared
' that, like all others holding offlclal
stations, they must rest content with
the remuneration fixed by law, and
aftor thelr sorvices have baen performed,
no mattor how valuable  they may have
been, the city can not, as a gratulty or
pension, 'srent public money to or in
ald of any individual,' and the courts
have no power to quuife it to be dono,
A poremptory writ must bo denled."

The only fOﬂQiniﬁ“ conastitutional limitatlon which
bears on thls quostion is Soction 39 (1), 4Avrtlclo III, Consti-
tution of lilssourl, 1945, which roadss ’

"he genoral assembly shall not have
power: .

"(1) Uso of | Statoe Crodit in Ald of
Others .~~T0 £ivo or lond Or toO
authorize the giving or lendlng of the
crodlt of tho state In ald or to any
poerson, asgoclatlion, municlpal or
othor corporations"

Tnis sectlon has been construod by the Supreme Court
of the Unlted States in the case of Cole v, Clty of LaGrange,

5 Sup. Cto 4:16 115 U. L)o 1‘ 2(3 Lo Edg 896 l. G. 898’ WheI‘@
Mr. Justlece uray sald:

"The 13th soction (same as above) por-
emptorlly donles to the state the power
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of glving or lending 1ts credlt to,
or becomlng a stockholder in, any
corporation whatever.," (In paren-
thesls ours)

We can ses no grounds upon whlch to suppose that a
debt has boen creatod against the state by thils act. On the
contrary, the state is appropriating funds to the Retlrement
System, which funds avre to be roeturned by it to the state with-
in a stipulated period of time, Therefore, Section 39 (1),
Article III, supra, ls also lnappllcable.

We have reviewed all of the provisions of the Consti-
tution of lMissouri, 1945, which we belleve applicable, and find
no restriction that such purpose as 1s undertaken in House Bill
Noe 1651, 1s not within tho scope of the leglslative power of
the General Assombly,.:

Ve have herelinbofore pointed out that the system 1ls

a corporation, and 1t 1s also, in our opinlon, such corporation
as would fall under the classificatlon of being a state AEONCY o

flcOuillin on HMunlcipal Corporations, 2d ¥d., Vol, 1,
Sec., 125, page 369, 1n talking of publle corporations, states:

"I"Mirst, public corpor&tTons, varlously

styled publle, political, civil and
munlicipal, croeatod by the sovorelpgn
power for publle or political purposes,
having for thelr objeot the adwinistra-
tion of a portion of the powors of the
stato, as countios, townships, parishes,
gchools, voclamatlon, irripation, road,
lovoe, drainage, sanitary, fire and tax-
Ing dlstricts, citles, towns, villages,:
and boroughs, or municlpal corporatlions,
full or quasli-corporations, invosted with
cortaln specifled subordinate powers, to
be exerclscd for local purposos connoched
with, and designed to promote, tho public
goode - Public corporations are not only
croatlions, but Instrumentalltlos of the
state, and-are subject to visltatlion and
control."

The Hetlrement systom was created by the Leglslature
of the state and has as 1lts purposo the establishment of the
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public school rotirement scheme, which 1s most certainly for
the public good., The Board of Trusteos 1s empowered to ad-
minister the system which, as we have pointed out before, 1s
a portlion of that which the state 1ltself could undertalke,
The system, being croated by the Leglslature, is also under

‘tho control of the state and, this being so, 18 an instrumen-

telity of the state since it 1s subjoct to such control. The
Laeglslaturo may amend or alter the act creating the system and
may also do away with the system, All school dlatricts in the
state, oxcept those 1n cltles of 765,000 population or more,
are ln the systom, Of course, these school districts have

been held to be state agencles often., The case of State ex inf.

MeKittrick v, Whittle, 338 Mo, 705, 1, ¢, 709, statoss

"Respondent next contends that & school
district 1s not a polltical subdivision
of the State, The authorities are to the
contrary. It i1s deflned by a standard
toxt as follows:

"tA school dilstrict, or a district board
of educatlon or of school trustees, or
other local school organization, is a
subordinate agoncy, subdlvisilon, or
Instrunentallty of the state, performlng
the dutles of the state ln the conduct

. and malntenancae. of the public schools,!?
(56 C. Je 193.)

"This definltion 13 approvod by this

court in State ex rel., v. Gordon, 231
lioe 547, ls.c. 574, 133 G, We 44, in

which we sald: ,

"1A school dilstrlet 1s but the arw and
Instrumentallty of the State for one
single and noble purpose, viz., to odu-
cate thoe chlldron of the dlstrict--a
purpose dignified by solemn recognition
In our Constitution (Sec. 1, Art. 11),
roading: MA pgoneral dlffusion of lmowl-
edge and intelligonce belns esgential to
the preservation of tho rights and
liberties of tho people, the Goneral
Assembly shall establish and maintaln
froo publlc schools for the gratultous
Instruction of all porsons in this State
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bhetweoan the ages of six and twenty
yoars," In obedionce to that constl-
tutional mandate, thoe General Asscembly
has estavllished such schools and given
over to school districts, acting through
boards of directors, the single duty

and authorlty to malntain them.!

"In Clty of Edina to use v, School Dis-
trict, 305 lo, 452, 1, ¢, 461, 267 S, V,
112, we also salds

¥1Under the Constitution of 1875, the
publlec schools have bseoen Intronched as

a part of the State Govornment, and 1t

1s thoroughly establishod that they are

an arm of that govornmont and perform a
public or governmontal function, and not

a specilal corporate or administrative '
duty. Thoy aro purcly public corporations,
as haJ always bean held In counties in

this tate.'"

The prosent system 1z thoreforc couposed of boards
which are alroady classifled as stato agencies, Nor does the
. fact that the Doard of Trustoes is not appointod by tho Govaernor,
by and wlth tho advicoe and consent of the Senate, alter the
status of tho organization sinco such appolatment 18 not essentlal
to the establlshmont of a state apoency.

The system 1s supported by contributlions which are
mandatory and, in offoct, tho Goeneral Asscmbly has ompowerod ths
Board of Trusteos to nssoss all of tho members of the systom,
which londs strength to tho fact that such system 1s a state
BEONCY s

Therofore, since tho rublic Gcehool Netirement Systen
of Missouri 1s a croature of the state, undor 1ts control, 1lts
trustees commlssloned by the Govornor, rapresented by the Attorney
General's Offico, audited by the State Audilitor, and subject to
the control of the state, wo arec of theo opinilon that 1t 1s a state
agency. As such, 1t 1s within the power of the General Asseombly

to appropriate state funds to 1t as 1s undortalzon in Soction 8b,
House D11l lio,. 428,
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Conclusion

The Public School Retiremont HSystem of Missouri la a
state agency and such appropriation as is undertaken by Sectlon
86, House B1ll No, 428, 1ls therefore constitutional, 1t belng
within the power of the Gonoeral Assembly to appropriate state
funds for state purposes,

Rospectfully submitted,

J. MARTIN ANDERSON
Assistant Attorney General

APPROVID?

J. Ibe TAYLOR
Attorney General
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