CONSTITUTIONAL IAW: Sections 29 and 52, Art. ITI,
Constitution of 1945, must be read together in
determining effective date of billls..

LEGISTATION:

Emergency clauses in S. B. 85, 86 and 87,

63rd General Assembly invalid. Said bills will be
effective to increase the compensation of persons

serving at the time said bills become effective.

. : / 7
Honorable IForrest womlth ,7//

Hovewber 9, 1945

F

—
)

State Auditor
Jefferson City, ilssourl

[

Dear Sir:

We lhave your letter of recemt date, which rcads as.

Tollows:

As stated iun your letter,
inquired about coutains a purported emergency clauso,.

"Senate B1ll 85 duly passed and signod
by the Governor provides for 1ncreasing
the salary of the Superintendent of the
State Sanitoriuwm at Ht. Vernon.

"Senate Blll 86 provides for increases
in salaries of superintendents of hoswni-
tals. .

"Senate Bill g7 provides for lncrnascnf
salaries ol the staff physicians of the
varlous hospitals.

"Bach of these three bills carry a pur-
ported emergency clauvse.

"I vould like a written opinion fromn
your oiflce as to when these lncreases
become legally sffective."

each of the three bills

Two sections of the Constitutlon must be considered 1n
determining the validity of such emergency clauses.
sectlons are hos. 29 and 52 of Art, III, and thoy road as

follows:

waid
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"Section 29. No law passed by the
generel assembly shall take effect
untll ninety days after the adjourn-
mont of the session at which 1t was
enacted, except an appropriation act

or In case of an emergency which must
be expreassed In the preamble or Iin

the body of the aoct, the general
assembly shall otherwlse dilrect by a
two~thirds vote of the members elected
to each house, taken by yeas and nays;
provided, 1f the general assembly re-
cesses for thirty days or more 1t may
prescribe by Joint resoclution that the
laws previously pessed and not effec-
tive shall take effect ninety days
from the beginning of such recess."

"Seotion 52. A referendum may be
ordered (except as to laws necessary

for the immediate preservation of the
publlc peace, health or safety, and

laws making appropristlions for the
current expenses of the state govern-
ment, for the maintenance of state 1n-
stitutions and for the support of public
schools) elther by petitlons signed by
five per cent of the legel voters in
each of two-thilrds of the congressional
districts 1n the state, or by the general
assenbly, as other bills are enacted,
Referendim petitions shall be filed with
the secretary of state not more than
ninety days after the final adjournment
of the sesslon of the gencral assembly
which passged the blll on whioh the refer-
endum 1s demanded. i =+ i i % Any wmeasure
referred to the people shall talte effect
when approved by a majJority of the votes
cast thereon, and not otherwlse."

While Section 89, supra, provides that an ach may
£o Into effect sooner than ninety days after the ad journ-
ment of the leglslature "in case of an emergency," yet
Sectlon 62 provides that all laws except those 'necessary
for the lmmediamte preservation of the public peace, health
or safety" (and some others not material to our discusslon
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here) shall be subject to referendum at any time within
ninety days after the adjournment of the legislature. As
we shall hereinafter point out, the courts have always
construed these two constltutional provisions together
and have held that the emergency referred to in Section
29 ymust be such as makes it "necessary for the immedlste
preservation of the public peace, health or safety" that
a statute go Into effect sooner than ninety days aflter
the adjournment of the legislature.

The Supreme Court of this state some 25 yoars ago
had occasion to conglder two almost ldentlcal provislons
of the constitutlon of !Illssourl In the case of State ex
rel. v. Sullivan, 283 Illssourl 546, 224 S.W, 327, In that
case the court said (224 S.W, 1. c. 337):

"The next conbtention is that although
we may rule that the usual emergency
clause of a measure may not prevent 1ts
reference, as we have ruled above, yet
it is contended that the expresslons in
seotlon B8l of the meassure before us are
such as to amount to a leglslative
declaration that the measure is one
'necessary for the immediate preserva-
tion of the public peace, health, or
safety,' and that the courts camnot go
baock of such legislative declaration.

"In the first place the lanpguage in said
seotion 81 of the act of 1919 (Laws of
1919, p. 484) is not such a leglslative
declaratlon, and with this the matter )
might end. In-a valuable note in 36 Cyec.
p. 1194, it is well saild:

"tUnder a constltutional provision for
the submlssion of acts to the people be-
fore thelr taking effect, "except as %o
laws necessary for the immedlate preserva-
tlon of the public neace, health or
safety," a clause 1ntended to put then
in effect before the tlme prescribed by
the general law must not only declare an
emergency, but must also set forth such
an emergency as described in the above-
quoted provision of the Constitutlon,'
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"Ihis emergency c¢lause touoches nelther
side nor bottom, when measured by this
rule, DBut both sides urge end discuss
the larger question, as to whether or

not such legislative declaration would
foreclose the maetter In the courts.

Upon thls question the courts are divi-
ded, and Iin our judgment, some have been
1ead into error by reason of court rul-
ings upon mere emergency declarations,
Before the days of iniltiations and refer-
endums all the state constitutlons oon-
tained sections similar to our sectlon

36 of article 4 of the Missourl Consti-
tution. The courts were libersl in
construlng the emergency provislon of
suoh gections. They largely ruled that
when the lawmaking body said that an
emergency exlated the matter was fore-
oclosed. It was simply & matter of the
time at whioh the law became effective,
and had no real substance. And since

the referendum provisions of state con-
stitutions some courts, vilewing the !'peace
and safety' oclause of these constitutlonal
proviaions 1n the light of mere emergency
clauses of a law, have ruled that, if the
lawmaking body declared that the measure
was for the 'wmedlate preservatlon of the
peace, health or sefety,' such leglslative
deolaration was bindlng upon the courts
end a finality. Tb the rule in this line
of cases we do nob. agree. The very sub-
stance of a constitutional right could be
taken from the people by an overanxlous
and hostile leglslative body. The right
here lnvolved 1s not only constitubtional,
but one of vital lmportance and of large
proportions. I the courts cannot view
the whole measure, and from 1t determine
whether or no the lawmskers overstepped
the constltutlional restrictions 1n deny-
Ing the referendum of the measure by theilr
ukase on the subjeoct of !'imuedlate preser-
vatlon of peace, health or safety' then
the constlitutional referendums become a
farce. 1t becomes a legislative roferen-
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dum, rather than a constltutional
referendunm, because by & mere false
declaratlon as to 'the peace, health
or safety' every measure could he
precluded from the constltutional
referendun."

Later, in the foregoing opinion, the court sald:

"The reason of the thing lies with
this rule. Uy the referendum pro-
vislon of our Constitution, as we
have construed 1%, supra, no measure
subject to the referendum can be with-
drawn therefrom by a mere emergency
clause. Nor shonld the people be
denied their constitutional right of
referendum by a mere declaration’ of
'immediate preservatlion of the peace,
health or safety' unless such declara-
tion 1s borne out by the face of the
measure itself, The courts have the
right to measure the law by the yard-
stick of the Constlitution, acd deter-
mine whether or not the lawmalkers
breached the Constitutlon in making
he declaration.” i

After discussing cases from other states on the
same question, the court further sald in the Sullivan
case (224 3. W, 1, ¢, 339):

"So that in the case at bar, had the
lawmelzers in section 81 of the measure
actually declared such measure to be
necessary for the 'lmmediate preserva-
tion of the peace, health or safety,!

we would hold such section void upon a
comparison of the measure as & whole
with the constltutional provisions of
seotlon 57 of article 4 of the Consti-
tution. The words 'necessary for the
immedlate preservation,' as found in
our Constitution, must be glven effect,
and are of vital importance in measuring
the leglslaetive act by the Constltution.
Hlany acts may be necessary to public
peace, health, and safety, yet not be
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'necessary for the lmmedlate preser-
vation of the public health, peace
or safety.,'" :

The above cese has been censisbently followed by
the Supreme Court of Hissouri. In the later case of
State ex rel, v, Decker, 289 Mo. 660, 233 S,W, 641, the
decislon in the Sullivan case was attacked for several
reasons, but the Court expressly approved the holdlng
of the Sullivan case on the question of the validity of
an emergency clause Iin a legislatlve act and of the
power of the Court to questlon such validity. The prin-
¢ipal opinion in the Declker case sald: ‘

"There is but a single legal proposi-
tion presented by this record to this
court for determination, and that 1is,
las the Leglalature of the state the
constitutional authority under section
57, art, 4, of the Constitution, to
enact a law, and debar the power of

the courts of the astate from passing
upon the questlon as to vhether or not
the law ls subject to relerendum by
adding thereto the words, 'This ensmct-
ment 18 hereby declared necessary for
the lmmediate preservation of the public
peace, heealth, and safety, wlthin the
meaning of section 57 of article 4 of
the Constitution of Mlssouri'? % « «
This question has been most elaborately
and ably dlsoussed by counsel for the
respective parties, and all the author-
i1ties bearing upon the gquestlon from

the variocus states of the Union have
been cilted; and, after a thorough con-
sideration of the same, I am fully satis-
fied that the law of the case was, and
is, fully and correctly declared by Judge
Graves 1n the case of Stabte ox rel wv.
Sullivan, 224 3.W., 327, where the same
lepal proposition was presented to this
court for determinatlon that is here pre-
sented by this case. I fully concurred
in the views as there expressed by Judge
Graves, and adopt them as my views of
the law of thils case."
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The Sulllvan case was also clted wilith approval on
the same question in State ex rel, v, Maltland, 296 Mo.
338, 246 S5,.W, 267, and Fahey v, llackmann, 291 Mo. 351,
237 SWW, 752, Also, In the case of State ex rel. v.
Linville, 318 lo, 698, 300 S.W, 1066, the Court, at 1.
c. 1068, sald:

"It was held in the case of State

v. Sulliven, 283 lo. 546, 224 3,W, 327,
that these two sectlons of the Consti-
tution must be construed together; that
a declaration in a bill that it was an
emergency measure within the meaning of
the Constitution, did not make it so;
that the emergency must appear in fact
upon the fac8 of the bill to be within
the terms of the Constltution, author-
izing ean emergency clause which would
put the act into immediate effect."

From the above we think it is clear that even though
a legislative act declares that an emergency exists and
that the act 1s "necessary for the immediate preservation
of the public peace, health or safety," the Courts are not
bound by such declaration, but may and should look at the
whole act to determine whether in faet such an energency
1s set forth in the act as will authorlze the leglslature
to cause the act to become effective sooner than ninety |
days after the adjournment of the legislature. With this
principle in mind, we turn 4o the various acty under con-
slderation to see if iy are such o justify’ émergency
clauses, putting them into effect Immediately upon passage
end approval,

e

S. B, 85 1s an act to repeal Section 9277, R. 5. io.
1939, relating to qualifications and compensation of the
superintendent of IlMissourl State Sanatorium at Mount
Vernon, and to enact a new sectlon in lieu thereof relating
to the same subject matter. Said Section 9277 resd as
follows:

"The superintendent of the lilssouri
state sanitorium, at Mount Vernon,
shall be a physiclan skilled in the
treatment of tubercular dlsesses, and
shall receive for hls services the
sunn of $3,600.00 per annum, payable
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monthly, together with all necsssary
end actual traveling expenses,"

The new sectlon (same number) of S, B. 85 réads as
follows: '

"The superintendent of the Missourl
State Sanatorium, at Hount Vernon,
shall be a physiclan skilled in the
treatment of tubercular dlseases,

and shall recelve for his services
the sum of not less then $4,000.00
nor more than $6,000.00 per annum,
payable in monthly -instellments,

sald snnual compensation to be deter~
mined by recommendation of the presi-
dent of the board and aepproval by the
board of managers, together with all
necessary end actusl traveling expenses."

Comparison of the new section with the one to be
reapealed, shows that no change whatever was made in the
provislons as to the qualificatlions of the superintendent
referred to In sald sectlons, and that the only provisions
chenged were those relating to the compensation of such
officer. The old sectlon provided that sald officer
should receive for his services the sum of $i3,600.00 per
emmum, together with all necessary and actual traveling
expenses, while the new sectlion provides that the officer
sahall recelve for his services the sum of not less than
4#4,000,00 nor more than $6,000.00 per asnnum, the amount

~to be determined by recommendation of the president of the
board and epproval by the board of managers, together with
all necessary and actual traveling expenses, The new act,
therefore, changes the smount of the superintondent's
salary and provides a different method for determining

the exact amount of the salary.

Section 2 of . B, 85 reads as follows:

- "Since the present compensation for
physlclans at eleemosynary institu-
tiona is totally inedequate and the
emergencies of the war render this
gltuation extremely acute, 1t, there-
fore, becomes necessary to relieve
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the situation as speedlly as possible,
and this Act is necessary for the im-
medliate preservation of the public
health, safety, and general welfare,
and an emergency, therefore exista
within the meaning of the Constitution,
and thls Act shall be in full force and
effect for and after 1its pessage and
approval," :

The facts constituting an emergency are thus de-
clared to be the gross inadequacy of the compensatlon
of physicilens at the eleemosynary instlitutlons and the
further fact that the emergencles of the war render that
sltuation extremely acute, In other words, the plaln
meaning of the lenguage used In the emergency clause 1is,
that in vliew of the lncreased cost of living csused by
the war, the compensation of physioclans at eleemosynary
Institutlions of the state are totally lnadequate and,
that the sltuation should beée relleved immedliately. There
18 nothing in the act to Indicate that physiclans cannot
be obtalned at these iInstitutions at the compensation now
provided. The only faot stated as creating an emergency
is the fact that the ocompensation of these particular
persons 1s totally inadequate under present conditions.
The same argument could probably be made as to the compen-
satlon of many stebte officers and employess, but does that
fact constitute an emergency, that i3, a situation which
1s a threat to the "immedlate preservation of the public
health, peace or safety"?

The case of State ex rel., Harvey v. Linville, 318 lio.°
698, 300 S.W, 1066, involved an act which had been pessed
Increasing the salary of the county superintendent of
gohocls, The act contained the followlng emergency clause:

"Sec. 4. Emergency Clause. The fact
that the annual achool election will

be held on the first Tuesday iIn April,
1919, at whioch time county superinten-
dents of public schools for the several
countles In this state will be elected,
creates an emergency within the meaning
of the Constltutlion; therefore, this
act shall take effect and be 1n force
from snd after 1ts passage."
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In passing upon the validlty of the emergency clause
in the foregoing case, the court said:

"Plainly the emergency clause in the
act does not state a condition to
which the emergency provision of the
Constitution could apply."

The Linville case wdgs followed 1n the later case of
Hollowell v, Schuyler County, 322 Mo. 1230, 18 S.W. (24)
498, ‘ ‘

From all the above we must conclude that mere inade-~
quacles of compensation of public officiesls, or employeses,

"18 not a situatlon which requires that 1t be corrected

"for the immediate preservation of the publlic health,
peace or safety." Therefore, the emergency in S. B, 85
(Sec. 2) 18 iInvelid and of no effect.

3, B, 86 18 an act desipgned to repeal Section 9270,
R. 5. Mo. 1939, relating to eleemosynary instltutlions and
the authority of the superintendant of the several elee-
mosynary institutions to control and manage them and the
superintendent's compensation, and to enact a new section
in 1lieu thereof. Sald Section 9278 read as follows:

"The person appointed as superin-
tendent of each of the seversl
eleemosynary institutions herein
named shall have complete charge,
control and management of the entire
institution with speclel attention
to the health and sanitation of the
respective institution over which he
has been appointed as manager, and
shall devote his entire tlme thereto,
and shall rece:ve, unless otherwise
provided for, the sum of 3,600,00
per annum, to be pald monthly, to-
gether with all necessary and actual
traveling expenses. The superinten-
dent of the HMissourl state school
shall receive the sum of ./3,600.00
per annum, to be pald in monthly in-
stallments, together with all neces-
sary and actual traveling expenses."
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The new section enacted by 3. B. 86, (same number),
reads as follows:

‘"The person appointed as supesrinten-
dent of each of the several eleemosy-
nary institutlons hereln named shall
have complete charge, control and
managenent of the entire institution
with speclal attention to the health
and sanitation of the respectlve in-
stitutions over which he has been
appolnted as manager, and shall devote
his entire time thereto, and shall re-
celve as compensation for his services,
unless otherwise provided for, not less
than the sum of $4,000,00 nor more then
the sum of §6,000,00 per annum, to be
pald in monthly Installments, sald
annual compenseation to be determined
by recommendation of the president of
the board and approval by the board of
menagers, and in additlon thereto he
"shall recelve all necessary and actual
traeveling expenses. The Superintendent
of tiae Missourl State School shall re-
ceive not less than the sum of #4,000,00
nor more than the sum of {6,000.,00 per
annum, to be paid in monthly instell-
ments, sald annual compensation to be
determined by recommendatlon of the
president of the board and approval by
the board of managers, and in addlition
thereto he shall receive all necessary
end actual traveling expenses.”

A comparison of the o0ld sectlon wlth the new sectlon
will show that there is no change whatever made in the
new sectlon, wilith respect to the powers and dutles of the
superintendent of the eleemosynary institutions, and that
the only change that 1s made by the new act is a change
in the amount of the compensation of such officer. The
situation with respect to S. D, 86 is, therefore, identi-
cal with that set forth in S. DB, 85, which was discussed
above. The emergency clause of 5. B. 86 is likewlse lden-
tical with the emergency c¢lause of 5. B, 85, It is,
therefore, apnarent that the emergency clause In S, I, 86
ls of no more force and effect than the emergency clause
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of 8, B. 85, which we discussed above, and therefore we
must conclude that the emergency clause of S. B, 06 1is
likewise invalid.

S, B, 87 is an sct desipned to repeal Sectlon 9280,
R. 3, Mo, 1939, relating to eleemosynary institutions and
- the authority‘of'the board of managers to appoint assls-
tant physiclians -- number and compensation, and to enact
a new section in lieu thereof. BSaild Sectlon 9280 read as
follows: :

"The state eleemosynary board, upon

the Joint recommendations of the
presldent of the board and the super-
Intendent of esach instltutlon concerned,
shall appoint esslstant physiociens for
the various eleemosynary institutions
of the state on the following basis, tg

.

wibtse & sk b dE S 3R GE SF % bk ¢
The new section in S. B. 87 reads 1dentlcal with the
old one above quoted, except that the words "staff physi-
cians" are used instead of "assilstant physicians." Fol-
lowing the colon in each statute, brackets are set up to
determine the number of assistant or staff physiclans
which may be used, and providing for the compensation of
the various classes of physicians. . The ultlmate effect
of the new act, therefore, 1s to provide more physiclans
for the eleemosynary ilnstltutions and to provide for
greater compensatlon., The emergency clause in S, b, 8%
1s 1dentical with the emergency clauses of 3. B. 85 and
S. B, 86, discussed ebove., It might be that had the emer-
gency clause in 3. B. 87 reclted that the number of physi-
cians now provided by law was insuffleclent to properly
take care of the patients at the various 1lnstitutions,
and that therefore there was an lmperative need for correc-
ting this situation, 1t might be said thet an emergency
was stated 1n the blll. However, the emergency clause
only recltes that the emergency is the inadequacy of the
compensation of the physiclans. Apparently the Legisla-
ture did not conslder that the need for addltional physi-
cians was sufficlent to create an emergency., It only
considdred that the inadequacy of the pay of the present
physiclans was the real emergency. Ffrom what was sald
above with regard to S, B, 85 and 5, B, 86, we conclude,
therefore, that the emergency clause in S, L, 87 is like-
wlse invalld and of no effect.
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So far as the emergency clauses in the three bllls
under discussion are concerned, therefore, the three bills
will go into effect nlnety days after the adjournment of
the present session of the 63rd General Assembly. However,
in order to answer your quesatlon completely, the real ob-
ject of which 1s to determine when you shall commence .
lgssuing warrants in accordance with saild three acts, it 1s
necessary that we direot attentlon to another provislon of
the Constiltution. Uection 13 of Art., VII reads as follows:

"The compensation of state, county
end municlpal offlcers shaell not be
increased durlng the term of office;
nor shall the term of any offlcer be
extended," .

It is held thet a\provision like the above applles
only to offilcers having a flxed term. In 46 C, J, 1023,
it 1s said: .

"A constitutional prohibition against
changing the compensation of an offlcer
during his term applies only to officers
having & fixed and definite term."

Also, in the case of State ex rel., v. larmer, 271 lo.
306, 196 S5,W,1106, 1109, we find the following:

"The constitutionel provision forbid-
ding an increase or decrease of compen-
satlon during a term of office has
reference to the period filxed as a

term by statute only, and in no wilse
refoers to the individual who may inci-
dentally happen to be the incumbent for
more then one term."

Also, in the case of State ex rel, v. Jolmson, 123
Moe 43, 1t was held that a cilty offlicer appointed by tne
councll and subject to removal by it at pleasure 1s not
an officer within the meaning of the Constitutlon prohibi-

ting the increase of the salary of an officer during his
term,

If, therefore, the persons occupying the positions
set forth in the acts, at the time sald acts become effec-
tive, are state officers with fixed %terms, then such in-
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oroases in compensation camnot be effective as to them.

By Sectlon 9259, R. 5. Mo., 1939, the state eleemosy-
nary Institutlions are placed under the care, management,
snd control of a board of managers. Sectlon 9275, R. S.
Mo. 1939 reads as follows:

"The board of managers shall ap-
point some sultable person as
gsuperintendent for each of the
several sleemosynary institutions
herein named." -

No term is fixed by the fore going section for the
various superintendenta. Furthermore, Section 292281, R,
3. Mo, 1939 provides as follows:

"The superintendent of the several
state Instltutlions herein enumerated
may be removed by the board for cause
or upon the recommendation of the
health supervisor, and the several
assistent physiclans may be removed

- a8t any time by the superintendent of
such institution and any assistant
physiclan shall be removed by the
superintendent upon the recomnenda-
tion of the health supervisor,"

In 46 C. J. page 964, 1t is said:

"Where the term of office is not
fixed by law, the offlcer is regarded
a8 holding at the will of the appoint-
ing power, even though the appointing
power attempts to fix a definite term;
and an of ficer removable at the plea-
sure of the appointing power has, in
the strlct meaning of the word, no
tterm' of office."

It will be seen, therefore, that the superintendents
of eleemosynary institutlons are not. appointed for any
definite term and that they are subject to removal in
accordance with Sectlon 9831, supra. So, whether the
superintendents are officers or merely employees, the
provisions of Section 13, Art, VII of the Constitution,
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gupra, do not apply to them. The compensation of such
superintendents can, therefore, be increased while they
are serving and, the provisions of 3, B, 85 and S, B. 86
wlll be effective as to the varlous superintendents at
the time sald acta go into effect,

S. B, 87 relates to the compensation of staff
physicians for the verlous eleemosynary institutiona of
the state. No texrm of office_ or employment 1s prescribed
for them. On the contrary, Section 9281, supra, provides
that such physloclans may be removed at any time by the
superintendent of suoh iInstitution and shall be removed
by the superintendent uppn the recommnendation of the ..
health supervisor. 8o, whether sald staff physliclans
ere officera or omgloyees makes no difference so far as
the provlisions of Redction 13, Art. VII of the Constltutlon,
supra, are concerned. If they are officers they have no
term and, 1f they are not officers they are employees, 1in
elther of which event the constitutionel provision does
not apply. '

CONCLUSION

It 1s, therefore, the opinion of this offlce (1) that
the emergency clauses in Senate Bills 85, 86 and 87 of the
63rd General Assembly are invalid and of no effect, (2)
that seld acts will go into effect ninety days alfter the
final adjournment of the present session of the 63rd
General Assembly, and (3) that when sald acts go into
effect they wlll be effective to incroase the compensation
of the superintendents and physiclans mentioned therein
who are serving at that time.

Respectfully submitted,

HARRY 1. KAY
APPROVED ¢ Assistant Atbtorney General

J. I, TAYLOR
Attorney General
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