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A fﬁEICERS: ‘May recover money expended for necessary extra clerk
e T “hire. : :

i
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October 5, 1945

Honorable George i. Spencer
Progecuting Attorney

Boone County ‘

Columbla, Mlssourl

Year 3ir:

This department is in recelpt of your request for an
opiuion, which is as follows: ,

"Mr. Maurice vysart, our County Treasurer,
has called at my oifice and discussed the
problem of' belng relmbursed for clerical
hire that he has been out to assist him in
the office. Two questions ure involved,
one oi whiech you have perhaps ruled on but
I would like to have a specific ruling as
to whether or not he ig entitled to reiu-
bursement; and the second, low far back
could he now go in determining the amount
to which he is entitled, ir your answer to
tie first question is tnat he is entitled
to reimbursement.

"To 3ive you all the facts in thisg particu-
lar vase, the Troeasurer has not budgeted in

- the past for this item of cxpense, Would
it be unecegsary to walt and put an item in
the budget at the beginning ol next year to
cover this expense ol the past as well as
tlie oxpense ror the year 1946 and ii he is
entitled to be paid now or bud; et for it bo-
ginning 1946 how fur back, in your opinion,
would he be entitled to rof"
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It was the settled luw oi tils state for many years

that no ofvicer was entitled to compensation irom publie

funds unless e wus able to point to a law authorizing the
payment. In State ex rel, Buder v. Hackmann, 265 S, W, 532,
the agsessor of the City oi' 3t. Louis attempted to collect
additional compensatlion for the payment of' clerks and depu~
tles which were nesessary to the perforuence of his dutles.
To support his c¢laim, he relied on Jection 13116, &. 3, WMo,
1919, which provided in part (referring to the assessor):

MOk * * and he and his deputies shall be
entitled to recelve their actual necessary
-exponses incurred in the performance of
"

thelr dutles; ~ * *

There was no question in the case as to the necessity
ol the employment of the extra clerks for which compensation
was sought, und the Supreme Court, in denying the claim,
stated, 1, ¢. 534~535: ’

"Before the state can be held liable for
the payment of a fee or expense incurred

in 1ts behalf, the person or officer clalim-
ing such fee or expense must be able to
point out the law authorizing such payment.
Williens v. Chariton County, 85 Mo. 645;
Stute ex rel. Wilder, 197 Mo, loc. cit. 32,
94 5, VW, 499; Sanderson v, Plke Co,, 195 lo,
loc, clt, 605, 93 u., W. 942, * * =

"The argument of hardshlp, and that an of-
ificer should not be compelled to incur a
i'inancial loss, in performing the duties in-
cldent to his offlce, cunnot be considered
by the courts in passing upon the rights of
relator, ag fixed by the statute. Failure
to provide a salary or fee for u duty im-
bosed upon ann officer by law does not excuse
hls performance oi guch duty. State ex rel.
v, Brown, 146 Wo, loc. clit, 406, 47 5, W,
504. It wmay be thut an assessor actually
sustains a Clnancial loss in the periormance
.of his duties under our state Income Tax Law.




Honorable George iA. Spencer 3= October 3, 1945

But such fact 1s for consideration by the
Legislature and not by the courts. In
view of whuat we regard as the plaln provi-
sion of the statute that olerk or deputy
hire shall be pald by the assessor out of
the fees received by him, the cases of
Zwing v, Vernon Co., 216 Mo, 681, 116 S.W.
518, and Harkreader v, Vernon Co., 216 Mo,
696, 116 3, W, 523, cited and relied upon
by relator, need not be dlscussed."

However, in the more recent case of Rinehart v. Howell
County, 153 3. W. (2d) 381, a contrary view was teken. In
that case the prosgecuting attorney hired « stenographer, at
his own expense, and claimed reimbursement from the county
on the theory that the stenographic services rendered were
necessary in the discharge of his duties, While the court
stated thut the cuse was to be distingulshed from those in
whiech officlals were denled compengation not authorized by
law, the distinction appears to be based on the regquirement .
that the offlcer clalming the compensation must have already
paid out money for sxponse in counection with hia duties, ,
In upholdini; the Jjudgment of the prosecuting attorney against
the -county for the salary of his stenographer, the court
stated, 1., o, 388-5835:

om ¥ ok %k phe ingbunt case was submilted on
the theory, as discloged by the stipulated
facts and undisputed testlwmony, that the
outlays, as contradistinguished from incouse,
were bona iide, reasonable and actual ex-
pendltures for indispenseble expensges of the
ofTfice by respondent (not on the theory that
compensation to an officer was involved) and
falls within the ruling in Ewing v. Vernon
County, 216 Mo, 681, 695, 116 3. W. 518,
F”B(b). Thot case quoted with approvel a
passago from 29 Am. ond Eng, bney. Law, 2d
Ed,, 388, to the effect thut prohlibitions
against increasing the compensation ol offi-
cers do not apply to eoxpensges Tor fusel, clerk

* hire, stationery, lights and other ofifice ac~
‘cesgories and held a recorder sutltled to re-
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imbursement for outlays for necessary Jjunle-

- tor service and stamps, statlng: 'Fees are
income of an office. Outlays inherently
differ. An officer's pocket in no way re-
sembles the wldow's cruse of oil, There-~
fore those statutes relating to iees, to an

-~ 1ncome, and the decislons of thias court
strictiy construing those statutes, have
nothing to do with this case relating to out-
gog vt ) )

Following the declsion in this case, 1t would appear
that if the expenses incurred by the county treasurer of Boone
County in employing extra clerks were necessary to the proper
conduct of the office, then suld county treasurer is entitled
to reimbursement for such expenses by the county,

In oconsidering your seocond question as to the actlon
that should be taken by the county treasurer with regard to
the county budget law, your uttention ls invited to Section
- 10912, R, S. Mo, 1939, which reads 1n part:

"It is hereby mude the express duty of every
officer c¢laiming any paynent for salary or
‘supplies to furnish to the clerk oi the coun-
ty court, on or before the liifteenth day of
- January of each year an ltenized statement
of the estimated amount reguired ior the pay-
ment of all salaries or any other exponse
for personal gervice of whubever kind during
tlie current year - » T,

Under the mandate oi this stetute, the treasurer should
budget for 1946 the expensges which he cxpects to pay out dur-
ing thut year for necessary expenses of hig oifice for per-
sonal service. ‘ :

with rezard to your cuestion ag to now far back the
claimant may recover [or necessury oubtlays in conducting his
office, it 1s believed that a proper unswer is to be found in
Gill v. Buchanan Counby, 142 4. W. (2d4) 665. In that case
only partial paymont huad beon made of the salary ol a county
judge for prior years, sod it was sougit to deny nis claim
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for such back salary. on the ground that there was not a sufe-
fleient amount provided in the dounty budget Tfor tle payment
o such clulive 1n overrullng the contention oi the defendant
county that plaintlif could pot recover bocause he failed to
demand payment durlng the prior yeavs, the court stabed,

l. c. 669:

PThird: Fallure to mske a prompt clalm
camnot mislead o county to lts detriment
ag 1t wight in the cuse of an lndlvidual
or private corporation, because a county
cau only be compelled to make payment

out of tax revoenue when there is & sur- |
plus in any yeur alter all necossary
charges hove been met, or by o levy when
it isg not nocessary to levy the full
aount auwthoslzed by congtitutional limi-
tations to neet essentlul expenses, or,
if 1t cannot thus creaubte a surplus or
raige funds by levy, to pay obtherwise
when a bond issue 1s authorized by the
required mujority oi 1ts citlucns, will-
ing to approve 1t by thelr votes, * * %
In short, even Jjudsments for valid obli-
gationg eaymos curtall fuiure eusential
governmentul activitios.”

In view ol these cuses, it uppears that the oificer in
questlon could recover necessury oxpondliures paild out in
past years ror btae period nol barred by the stabtute of limi-
tations. However, we wish to lovite atventlion to a Turther
holding in the G1ill case, supru, which has & very diroct bear-
ing on the momner in which cluaims such s bhoge sought in your
opinion reouest iuy be pald., Yhe court fuwther Llaited the
mode of peyment ln that cuse by the followln:; longuage, Ll G

. 669

"Plointify, theredore, us the result of

the fullure to make an carlicr cloilm, has
placed hiamscli In o poaiition whore, even

1f he obtaing Jjudiment, hoe cen only col-
leet it under onc o tho above gtuted sltua-
tiong., * W v ow
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. CONCLUSION

It ig our conclugion that a publie orfficer who has ox=—
pended money ror reasonable and necesgary expenses in the
conduct of his offlce may recover for such oubluy irom publie
ifunds for asuch perlod as the county court may fuil to inter—
pose the statute of limitations us & defense. Any officer
saeeklng to recover such expenses sliould pluce the cstlmated
oxpense of such nature in his budget for each year, but fail-
ure to Include such item is not a bar to recovery. Payument
for clalms for prior years must be met from surplus funds
after all expenses ror the current yesr have been net, or by
bond lssue or levy, 1f conatitutional liMLtaLJOHS permit, 1f
such & surplus does not exist.

Regpectiully submitted,

ROBERT T.. HYDER
sssistent pttorney Ganeral

APPROVED

J. B, ToYLOR

Atto;ney Genersl




