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1 CRIMINAL LAW: Excessively punishing a child, by beating

b ‘ ’ and starving, by persons exerclsing care
and control of the child niakes such persons
subject to prosecutlon under Sections 4419
and 4410, ReS. Mo. 1939. :

’

ovember 17, 1940

/1
p N7,

Honorable D. D. Thomas, Jr.
Prosecuting Attorney
Carroll County '
Carrollton, iissourl

Dear Sir:

‘Recelpt 1ls acknowledged of your letter doted October 4,‘
1945, in which you requested an officlal opinion of this
office and which recads as followst '

"Assuming there 1s substantilal
evidence to the effeect that a man
and his wife have dellberately
starved a boy under seventeen years
of age, for the last two and a half’
years, and have veaten him with a
rubber hose, llght cord and othor
implementst I want to know under
just what sectlon of the statutes
a complaint can be filed.

"Perhaps I should add, these
people were not the legal guardians
of the child, but that the stepmother
left him with the couple to ralse.

" "It may be that thils appears to be

a8 some-what foolish request on my part
but I must confess that I am rather
confused, after readlns the statutes,

as to whether or not a complaint can be
filed under Section 4419 for the reason
that the evidence does not clearly dis-
" close any beatling having. occurred wlthin
the last year. The evidence does indl-
cate that these peoplc have deliberately
starved the chlld and I have no doubt
but that a conviction can be obtained,
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besed on starvation, but there is
some quostion about the sufficlency
of proof ss to assaults.

"Tf you have any suggostion to
meke, with referesnce to a form of
complaint and information, I would
be plad to have them,"

The maln problem In your roquost is to. determine the
correct section of the statutes under which the parties indi-
cated in your letter can be charged.

The facts set forth in your letter are thot a men and
his wife deliberately starved a boy left with them to raise
for the last two and one~half years and beat him wlth a rubber
hose, light cord and other implements, However, the evldence
does not clearly dilsclose any beatings having occurred within
the last year,

Section 4419, R.S, lio. 1939, provides as. follows:

"If any mother or father of any
infaint child under the age of slxe
teen ysars, whothor such child was !
born in lawful wedlock or not, or
any person who has adopted any such
Infant, or any other person hdaving
the care and control of any such
infant, shall wlawfuvlly and purposely
assavlt, beat, wound or Injurec such
“infant, whereby its life shall be en=-
dangered or 1ts pecrson or health shall
have beon or shall be likely to be
injured, the person so offending shall,
upon conviction, be punished by im-
prisonment in the penitentiavy not
exceeding three years, or by imprison=-
ment In the county jail not exceeding
one year, or by flne not excecedlng one
thousand dollars or by both such fine
and imprisonment.

It i1s our opinion thet tho porsons who agsumed the respon-
3ibillty of raising the child had care and control of the child.
Two #lssourl cases presenting similar facts to the instant case,
where persons were prosecuted for beating o minor child under
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their care and control, are State v. ienggeler, 312 lo. 195, .
278 'S.W. 743, and State v. lvans, 270 S.W. 684, liowever, in
these cases there was only evldence of beatings, and no evle
dence of starvatlon.

It does not appear t ot the beatings administered in the
Instant case were for the sole purpose of disclplining the
boyes In State v. Kocnse, 123 lios. Appe 655, 101 S.W. 159, it
was held that severe and excessive punlshment of a chlld by
a parent Indicated an absence of good falth and was not ade-
minlstered as a disclplinary measure for the child's benofit,
In tals caso the father who made his adopted son run in front
of him &s he follcwed on horsebaclkt and beat him with a whip
was found gullity of unlawful assault,

"In the inuuant case the beating of the boy wlith a rubber
hose, li~ht cord and other 1mplements, we believe, is so ex-
cessive as to constitute en unlawful and purnosely administered
asgault or beatling and wouvld uphold prosecution for such crime
under Section 4419, SUPTa e

In pvosocutlnm the persons entrusted with ralsing the boy
for unlawfully end purposely assaulting or beating him, only
the evidence of assaults or bsatings when the boy was under
sixteon years of age could be used, because Sectlon 4419,
supra, only applies when & minor child under the age of slix-
teen years is assaulted or beaten.

In considering whother starveotion alone could uphold
prosecution under Dection 4419, supra, we must determine
whether doliberately starving the boy did unlawfully and
purposely injure him, whereby his life was endanyered or his
health was injured, or was likely to be injured, -The word
"injure" i1s defined in Volume 32, C, J., page 512, as followss

Myog s o Th has been variously
defined as meaning to cause loss
or detriment to} to damapes to
damage and legsen the value ofy
to do narm tog to harmy to hurt;
to hurt or wound the persong # % I

From this definition 1t is helieved thalt to deliberately
sterve a person 18 to injure him by causinﬁ him damage or harm
to his person. To starve a person can injure or is likely to
InJure his avate of hoalth. o :

Por there to De an InJury it 1s not necessary that there
be vlislble wounds or markings on the body. In defining "injury"
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the following quotation 1s taken from State v. HHenggeler,
gupra, at l.c. 7408

Mo % ¢ 3¢ 'A wound is an injury
to the person by which the skin
is broltenes! 40 Cyces 2865, An

injury 1s a broader term, i 3 #"

In Volume 32, G« Js, page 515, the word "injury" is
defined as follows?

"The word 'injury! has numerous
and comprehenslive popular meanlingss
Thus it mey mean an act rosulting
in damagey an act which damages, .
harms, or hurtsj any wrong, deamage,
or mischief done or sufferedj any
wron; or damege done to another,
either in his person, rights, repu-
tation or propertyj s 4 & #"

In view of the above definltions we believe that when &
person ls delibersately starved he suffers such damage to hls
person snd bodlly harm that his life ls endangered or his
health 1s injured, or is likely to be injured,

“To deliberately starve a minor child, as in the lnstant
case, ls to unlawfully and purposely injure him in a manner
that would warrant prosecutlion under Section 4419, supra.
However, only the evidence of starvation when the boy was
under the age of sixteen years could be used,

Prosccution in the Instant cagse under Sectlon 4419, supra,
is not barrcd by the statute of limltations, as set forth in
Section 3782, R. 8. Mo. 1939, though the evidence does not
clearly disclosec any beeting havin~ occurred in the last year.
Section 3792 provides as follows.

"o person shell be tried, nrosc-
cuted or punished for any felony,
other than as specified in the next
precedins section, unless an ‘in-
dictment be found or information bo

- filed for such offense within three
years after the commlssion of such
offense, except Indictnent or ine-
Tormations for bribery or for cor=
ruption in office may bhe prosecuted
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if found or filed within five years

after the commission of the offense.”

Section 4410, R, 9. o, 1939, provides as follows:

"Ir anJ person gshall be maimed
wounded or disfigured, or recelve
great bodily harm, or nhis life be
endangered, by the act, procurement
or culpable negllgence of another,
in casos and under circumstances
which would constitute murder or man-
slaughter 1f death has ensued, the
person by whose act, procurewment or
neglipgence such injury or danger of
life shall be occasloned shall, in
cages not otherwise provided for, be
punished by imprisoment in the peni-
tentliary not excoediny five years, or
in the county jall not less than six
nontha, or by both a fine not less than
one hundred dollars and Imprisonment 1ln
the county Jail not less than three
months, or vy fine not leas than one
hundred dollars.”

State v. Porter, 01 S.W. (2d4) 316, prosecution was

Ingtituted under 3ection 4016, HK.S. oy 1929, whilch is idonti~

cal to Sectlon 4410, supre. In thet case 1t was stated in the
information that the defendant did unlawfully, w«llfully and
felonlously strike, choke and gstrangle his vietim, whoreby the
vietinm did recelve great bodily harm and injury, endangering
the VLble'S lifes In ruling on the sufficiency of the ine
formation, the followlins was stated at l.c. 3101

e o &t & Under thigs

section the
pravesncn of tho felony 1s the maliming,
wounding, dlsfiguring, infiiecting .
rreat bodlly harm, or endangering the
1ife of qut”CPo weo State ve Brown,
GO lo. 141, loc. cite 1423 3tote v
ine, 324 lio. 194, 1080 {(3), 23 J.0%
(24) 7, 9 (4)e As stated in State v,
Arce, fﬂ to. 204, 265 YWo have

frequently held that an indictment
based on the sectlon referred to neec
not state that thse act was done will-
fully, intentionally, wlth mallce,
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with a deedly or dangerous weapon, or
under clrcumstances which had death
ensued, would have constituted ‘murder
or manslaughter.! 4 4 3 "

In the case of State v. Nleuhaus, 117 S.W. 73, 217 Mo,
522, there was a prosecution for violatlon of Section 1849,
ReS. Mo, 1899, which i3 the same as Section 4410, supra,
The facts 1n that case are qulte similar to the facts in the
instant cases A girl of thirteen ysara of age was living
wlth a man and his wife, not her parents, and was beaten wilth
a whip and burned with a stove poker by the wife who was the
defendant in that case. The followling quotation 1s taken
from l.c. 77, in construing Section 1849 Re. S. Mo. 1899:

" s véi This section has often
been conslidered by this court, and
it has been uniformly ruled that 1%
is unnecessary for the lndictment to
state that the act was done willfully,
intentionally, with malice, with a
deadly or dangerous weapon, or under -
circumstances which, had death ensued,
would have constituted murder or man-
slaughter. State v. Moore, 65 Mo, 606}
Jennings' ve State, 9 Mo. 8623 State v,
Rohannon, 21 Mo. 4903 State v, Balley,
21 Mo. 484."

Vie belleve that beating a person wlth a rubber hose, or
light cord, could inflict great bodily harm or endanger the
life of a person, and would constltute murder or manslaughter,
if death ghould c¢nsue.. Consequently an information could be
filed under Sectlon 4410 SUDPTE. .

In maklng our research we have been unable to find any
cages where prosecutlion was lnstituted under Section 4410,
supre, or any simllar statute where the means used in commite
ting the crime were starvation. Ve do believe that to de-
liverately gstarve a psrson can cause great bodlly harm by
injuring his health and can endanger his life as to -uphold
prosecution under Section 4410, supra., Should death result
from deliberately starving a person, it would probably be
murder rather than manslaughter, beceuse the fact that 1%
was deliberate eliminates the Dossibility of culpable negli=-
mence causing death,

In Lewls v. The State of Georgla, 72 Ga. 164, & women
was conviected of murder as the result of severely beating,
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starving and exposing to the elements an orphan child left
with her when 1ts mothor died. J'rom thils case the following
‘quotatlion is taken at l.c. 108

"3 % 2 # 'Lt has nover been
‘doubted that, if deathh is the direct
consequonce of the malicious omission
to perform a duty, as of a mother to
nourish her Infant child, this 1s a
case of murder., If the omlsslon was
not mallclous, and arose from negli-
gence only, 1t is a cess of manslaughter,!
# 3 4 & Where a silck or wealr person ls
expoged to ocold, wlth an intent to de-~
satroy him, thls may amount 'to wilful
nurder, under the rule that he who wile
-fully and dsliberately does any act
which appare.:tly endanpgers another's
life, and thereby occasions hils death,
shall, unless he clearly prove to the
ocontrary, be adjudged to kill him of
mallce propense.' s ¥ !

in Pallis ve State, 26 So, 399, 123 Ala, 12, the defendant
was Indlcted for assault upon her child, with Intent to murder.
She left her chilld by the slde of the road without clothing or
wrappingse At l.ce 339 the followlng quotation 1s talkent

"tif the expogure or neglect of an
infant or othoer dependent person, re-
sulting in death, 1s an act of wmare
caroleasncss, wherein danper to life
does not clcarly annear, the homlclde
ls only manslsugshteor; whersag, il the
exposure or noglect la of a dangorous
kind, 1t 1g¢ murdor. For oxample, 1f
from an infont of tender years the
person under obllipsation to provide
for it wlllfully withholds needful
food or any othor necedful thing, thougch
not with intent to kill, and by reason
thereof tho chlld dles, he comuits
rurder. ! % & a4t

From Territory v. ilanton, 14 Pace. 637, l.c. 538, the fol-
lowinyz 1s talons

oMo w % % 'If 8 man neglects to

supply his legitimate chlld with
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suitable food and clothing, or sult-
ably provide for his apprentice whonm
ole is under legal obligation to main-
tain, and the cnde or apprentice dies
of the neglect, ne 1z gullty of a
foelonlous homlecidoe.! # % i M

In the instant case, wnere the nesponsibilﬂ:y of raising
the boy, who was & minor, was assumed, there was algso a legal
duty to provide him with food,  Other cases involving prose=-
cution for murder or manslaughter, where the courts have ruled

~on death belng caused by an omission te act where a duty

exlsted, are State v, Darnes, 141 Tenn. 469, 212'S,V, 100}
3tate v. Yoakes, 70 Vt, 247, 40 Atl, 2493 utate Ve Cnenoweth,

‘163 Ind. S4, 71 N Lo 197,

Therefore, we belleve that doliberately atarving a boy,

'in the Iinstant case, would inflict great bodily harm or would

endanger his life, and prosecution could be instituted under
Section 4410, supras’

Conclusione

In view of the above research, it 1s the opinion of this
office that a complaint and information, in the Instent case,
could be flled under SBection 4419, R.o. o. 1939, or Section
4410, LS. lios 1939, based on olther the beatings given the
boy or on deliborate starvation.

’

Regpectfully submitted,

RICHARD I'e THOMPSON
: Assigtant Abtorney General
APPROVIED:

Je He TAYLOR
Attorney Goneral
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