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> January 26, 1945

- Honorable Henry C. Wulker
Prosecuting isttorney
‘Kennett, Nlssourl

Dear Sir:

Reference is made to your letter of Jenuary 20, 1945,
reyussting an opinion of thls office, and reauiing as follows:

"The Dunklin County Court has instructed
me to write you und ask you for an opinion
in the followlng matter: -

"Charles G, Redman, Jr., was elected County
~ Surveyor in November, 1940; his term com-
mencing Januury 1, 194l. He qualified, mude
bond und took the oath of ofiice. He has
been in the Armed Services ever since.. On
Junuury 5, 1943 he appolnted Leonard C.
Carney us uils Deputy to serve while he wus
in the irwed Forces, The Court advises me
that neither he, nor his deputy, have ever
periormed any services for Dunklin County.
4t no time has provision for his salary
been mude in the budget. On December 20,
1944 he flled a letter with the County Court
asking for the sum of {4,800, being payment
for four years at $100 per month. Is the
county liuble for the puyment of this sum?
If so, what fund c.n, or should, 1t be puid
from?" ' oo

For convenlence in wrlting the opinion, we have divided
your reguest into the followling elements: :
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(1) Dpid the induction of the oificer into the Armed
Foress c¢reate a vacanoy 1ln the offioe of County Surveyor for
Dunklin County?

{(2) Did the officer huve the right to dischurge his
officlal duties by deputy while personally absent on aotive
duty in the irmed rforces?

(3) Did the fuilure of the ounty Court to inoluds in
its budget for esch flsoal year of the term of the offloer an
amount ror the payment ol the galary of the County Surveyor
and Ex Offlelo County Highway lingineer have the erfect of pre-
cluding such officer frow the colleotion of such salary?

(4) What amount of sulary, if any, is the officer en-
titled to? ‘ '

: {5) From what souroce should payment, if any be due,
be made? ‘

With r'espect to (1), we think the cuses of State ex
rel, MoGaughey v. Grayston, 183 S. W. (2d) 336, and State ex
inf, McKittrilck, Attorney General v, Wilson, 166 3. W, (zd4)
499, are controlling. We quote from the last cited case,

1, ¢, 501: . .

"1t 1s our Judgment that Wall did not for-
felt his office by being drafted into the
military gervioe of his country. This would
be equally true 1f he had volunteered for
the duration, particularly in view of our
univergal uwilitery serviocs.

* % %k ok K K ok

“"We cowe to the concluslon that there is
nothing in the law, constitutional, statu-
tory or comwon, which requires us to hold
that Wall hes forfeited hig office by be-
comlng & soldler in the army, * * *

With respect to (2), 1t 1s necessary to examine the
statutes oveating the offloce. We take notlee that the popula-
tion of Dunklin County, as disclosed by the Iederal Census of
1940, 1s 44,957. No statement to the contrary appesering in
your reyuest for an opinlon, we presuwae that the provisions of
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the County Hlghwey Englneer law have not been suspended ln -
Dunklin Gounty. Therefore, the following portion of Section
8660, R. 3. Mlssourl, 1939, 1is direotly applioable t0 the of=-
fice and to the salary.

ok k% proyided further, after January 1,
1941, that in ull ocounties in the state
whici contaln, or whioch mey hereafter
contain not less than twenty thousend in-
hebltants or more than fifty thousand in-
habitunts the county surveyor shall be ex
officlo county hlghway en:ineer, and his’
salary as county highway englneer shall
not be less than twelve hundred dollars
per anhum, nor more than two thousand dol-
lars per annum as shall be determined by
the County Court,*®

It thersupon becomes apparent that the person elected
County gurveyor for Dunklin County is ex offiolo the County
Hibhway Fn ineer.

Under Sectlion 15208 Ra S Missouri, 1959; the Gounty
Surveyor is authorlzed to appoint a deputy under the condl=-
tions outlined 1n such section. The decision in Halter v.
Leonard, 223 Mo. 28Y; wes think, disoloses that all offloial
aots performed by the deputy must be in the name of -hig prine
oipal. We, therefore, hold that vhe duties of the office
could have been discharged by the deputy under the ofrioial
bond of the offioer.

This conclusion might be attaoked on the ground that
the officer was not personally attonding to hisg offlcial du-

- tles, in contraventlon of article II,; Section 8, of the Con-

stitution of Mlssouri, and Seotlon 12828, . S, Missouri
1939, In that regard tihe opinions in 3tate ex rel. MoGaughcy |
v. Grayston, 163 S, W, (kd) 545, and State ex inf. McKittriok, .

- Attorney General v. Wilson, 1686 S, W. (2d) 499, are decisive.

In those cases the Supreme Court gpeciflcally held that &b~
sence on active duty in the Armed Fonces did not contravene
the constitutlional and statutory provisions referred tos

Parenthetically, we call your attention to your state~
ment that a deputy was not appointed until January 5, 1943,
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and that no services were ever rendered Dunklln Gounty.by
elther the orfiolal or the deputy. These are questions of
fact upon which we do not express an opinion.

With respect to (8), we belleve that the failure of
the County Court to forwally budget an allowanoce for the pay-
ment of the salery of the offiser does not affect the situa~
tion. The salary of the County Surveyor and £x O0ifiolo
County Highway Engineer for Dunklin County is [ixed by legls-
lative enactment found in the hereinbefore quoted portlon of
Section 8660, R, S. Mlssourl, 1939. The precige questlon
tiien presented 1s controlled by the decision of the Supreme
Court in Gill v, Buchanan County, 346 Mo, 599, from which we
guote, 1., cC. 606'

" % % % mhe pyetion of the Lexlslature in
fixing selaries of county orflocers is 1in
effect o direction to the county court to
Include the necessary amounts in the budget.
Such statutes are not in conflict with the
County Budget Law but must be read and con-
sidered with it in construing it. They
amount to a nundate to the county court to
budget such amounts, Surely no mere fallure
to recoupnlze in the budget thls annual obli-
gation of tite county to pay such salaries
could set aside thls leglislative mandate and
prevent the c¢reatlon ol this obligation im-
posed by proper azuthority. Certalinly such
obligzutions imposed by the Leglslature were
intended to have priority over other items
as to whieh the county court had discretion
to determlne whether or not obligations con-
cerning them should be incurred., They must
be considered to be 1u the budget every year
becauge the Leglslature has put them in and
only tihe Legislature can take thesm out cor
take out any part of these amounts., * * *
We, therefore, hold that a county court's
failure to budget the proper smounts neces-
sary to pay in full all county officers'
selaries Tixed by the Leglslature, does not
affeot the county'zs obligation to pay them,"
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Wwith respect to (4), we quote from the opinion in
State ex rel, Walther v, Johnson, 35l1-Mo, 295, whereln the
Supreme Court in declding the salary to be pald the County
Surveyor and Ex Officilo County Highway Engineer in a county
having the same population as Dunklin County, and in whioch
the County Court hed falled to fix the amount of salary by
order, sald, l. o, 299:

w X % ¥ gnder the proviso the county court
.does heve disoretion to fix the annual sal-
ary of the eounty highway engineer at from
$1200,00 to $2,000.00, As that digoretion
wag not expressly exerciged in this case,
relator is entltled to the minimum salary.
(State ex rel. v. Bulger, 289 Mo, 441, 253
S. W, 486.)"

Your attentlon 1ls direoted to this cuse for the rea-
son you have not indlcated in your opinion request that the
County Court had fixed the salary to be pald to the County
Hizhwey LEngineer by court order, and in the premiaes the
above rule will be applled.

with respect to (5), we hold that i1 the CGounty Court
determlnes under the facts applied to this partiocular case
that the obligation is due in the entire amount oclaimed, or
sone portion thereof, a warrant cun be drawn in Class 4 in
gsettlement of such obligation. In the event Class 4 is in-
sufficlent in smount to allow the payment of such warrant,
the warrant may be drawn against funds in Class 6,

CONCLUSION

In the premises, we are of the opinion that a vacancy
in office was not cauused by the lnduction of the County Sur-
veyor and x Ofviclo County Highway HEngineer into the armed
Foroes; that such orilelal so inaucted into the armed Forces
could dilschurge hisg ofiiclul duties by deputy during the
period of his absence on active military duty; that the fall-
ure of the County court to provide in its budgets for the
years 1941 to 1944, inclusive, does not now preclude the of=-
ficer from collecting the salary established by legislatlive
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snactment; that the salary to which the oriiser 1is logally en-~
titled 1s the sum of $1200.00 per annum; and that the County
Court is authorizecd to draw a warrant chargeable to Cluss 4

in discharge of the obligation.

Respectfully submitted !

WILL ¥. BERRY, dr.
~Asaistant Attoruey General

APPROVED! ¢

HARRY . Kavy

(Acting) Attorney General
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