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- - - DISPOSITION OF STOLEN PROPERTY: )In possession

DISPOSITION OF ILLEGAL PROPERTY: of police officers,

August 30, 1945
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Honorable Hugh H, Waggsoner
Superintendent, lMlssourl State
Highway Patrol

Jefforson CGity, Mlissourl

Deny 3ir:

This department ls in recelpt of your request for an
opinion, based on the followlny factst

"A recent iInventory of our Proop
at Loo's Swmit shows numerous items
listed as confiscated property.
These items include an electric iron
whichh was taken from a shoplifter
about five years ago., The.owner
could not be determined. Ve have
twelve quarts of motor oll which
cane from a geries of station bur=
glarics and the owner could not be
located. I'lve slol machines wore
confiscated about flve years ago in
a gserles ol gambling raids conducted
by members of thls department and
thoe Attorncy General's Offico, Thore
is no court record of these machines
that we can determino.

Mije have seven tires, flve truck
tires end two passonser car tlres
whilch were confiscated in that part
of the state as bolng takon in a
gerics of tlrec thefts and burglerics,
VWlo have no record as to who the owncr
le.

Mie would 1liko to have information
as to how wo can ;0 about disposing
of thls property as thia troop 1ls the
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first one lnventorled and we expect
to have an accumuletion of such prop-
erty after we have completed our
inventory for the whole state "

We notice in your lettor that in all probability there
will be other properties inventoried, which propertles may
not be covered in your request for thla opinlon, so we are
including the procedure of the disposition of several other
articles “which your department may have in their possession.

We call your attention to Section 4164, R.S. Mo, 1939,
which deals with the roetantlon of stolen property by offlcers
recelving same. 3aid sectior readst

"When property alleged to have
been stolen, purloined, embezzled
or obtained by false pretenses, oxr
to have boen obtained In any of the
modea speclfied in the article cone
cernlng offenses ageinst public and
private property, shall come into the
cuatody of any sherlff, coroner, con=-
stable, marshal, or any person
authorized to perform the duties of )
such officers, he shall hold the same
subject to tho order of the court or
officer authorlged to direct the dls
position thereof."

Section 4165, R.5. Mo 1939, deals wlth the return of
stolen property to the owners of samoe when they can be found,
and roads:

"Upon recelving satisfactory proof
of the titls of any owner of such
property, tho wmaglistrate who shall

~ talte the cxauination of the person
accuged ol any oi tho oifenses referved
to In the precseding asctlon, may ovder
the same to e delivered to such ownor,
on his paying the roasoneble aal nocsse
gary exponses Incurred 1n the pruserva-
tion of auch property, to be certified
by such magistrate, which order shall
ontitle tho owvmer to demand and rccelve
guch property,"

Soction 41G0, Red. bloe 1939, powalts the sale of gstolen
property when 1t 13 not claimed by the rightful ownor, and is
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as follows:

"If such property shall not be ,
clalmed by the owner within six months
from the tlme any person shall have
been convicted of obtaining 1t, in any
of the modes referred to Iln thls ar-

- tlele, the court or maglstrate author-
1zed by the preceding provislons to
order a restoration, may order the
same to be sold, and the procceda of
the sale, aftor payment of the exw
penses of the preservation and sale
of the property, shall be pald Iinto
the county treasury for the use of the
county."

Section 4170, ReS. Moe. 1939, requlires a description in
wrlting of the proporty sold to be flled with the court or
officer making the order of sale, so that the ownser may lden-
- tify the same, 1f he shall clalm the proceeds thereaftor.

The above sectlons apply to all stolen property of a
legal nature, and the dlsposition of sald property should be-
handled within the county wherein 1t was conflscated and by
order of the court 1ln which the defendant was prosecuted,

It 1s our suggestlon that in obtaining the proper orders of
the court for dlsposltion of this property your department
should consult the Prosecuting Attorney in the particular
county where the case BY080.

Section 4173, KeS. lios 1939, deals with the dlsposition
of property that 1s 1llegal in nature, and provides:

"Upon complaint beins made, on
osath, in wrlting, to any offilcer
authorized to issue process for the
apprehenslon of offenders, that any
of tho propcrty or artlcles herein-
after named are kept wlthin the
county of such offlcer, if he shall
be satisfied that there la reasonable
ground for such complalnt, shall lssue
a warrant to the sheriff or any cone
stable of the county, directing him
to search for and seize any of the fol-
lowlng property or artlcles:

"First - Any géming table or gambling
device prohiblted by law.
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"Socond = Any of the following ar~
tlclos, lept for the purpose of belng
sold, published, exhiblted, givén away’
or otherwise dlstributed or clrceulated,
viz,: obscene, lewd, llicentious, in-" .
decent or lascivious books, pamphlets,
ballads, papers, drawlngs, lithographa,
ongravings, plotures, models, casts,
prints or other articles or publlications
of an indecent, immoral or scandalous
character, or any lotters, handbills,
cards, circulaers, books, pamphlets or
advertlscoments or notices of any kind
giving informatlon, dirocctly or indirect=-
ly, when, whoere, how or of whom any of
suoh things can be obtained,

"Third « Any of the following articles,
kept for the purpose of being sold, glven
away or otherwlse distributed or circu-~
lated, contrary to law, viz,: pills, powe
ders, medicines, drugs or nostrums, or
Instruments or other articles or devices
for preventing conception, producing or
procuring abortion or mlscarrlage, or
other indecent or immoral use, or any
letters, handbllls, cards, clrculars, .
books, pamphlets, advertisements or no-
tices of any kind describing or purporting
to descrlibe any of such artlecles, or
glving information, directly or 1ndirect-
ly, when, whore, how, or of whom any of
such things can be obtained,.

"Pourth - All articles or raw materials
found in the possession of any person or
persons intending to manufacture the same
into any artlcles or things heretoforo in -
this secction described, and also all tools,
machinery, lmplemonts and personal property
where such articles are found and selzed
and used or Intended to be used in the manu=
facture of such articles and things."

Section 4175, H.S3,. Mo, 1939, provides for a notice to
persons owning, or who might claim, an Intorest in such prop=-
orty, and reads: -

"Phe judge or justlce lssulng the
warrant shall set a day, not leas than
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- flve days nor more than twenty days,
after the date of such service and
selzure, for determining whether such
property is the kind of property mene
tiloned in section 4173, and shell order
the offlcer having such property in
charge to retain possession of the same
until after such hearing. VWritten
notlice of the date and place of such
hearing shall be glven, at least five
days before such date, by posting a
copy of such notlce in a consplouous
place upon the premises 1n which such
property 1s selzed, and by delivering
a copy of such notlce to any person
claiming an interest in such property,
‘whose name may be known to the person
maklng the complaint or to the officer
lssuing or serving such warrant, or
leaving the same at the usual place of
abode of such person wlth any member of
his famlly or household above the age of
fifteen years, Such notice shall be
signed by the Justloce or Judgé or by the
clerk of the court of such judge."

Sectlon 4177, R.3, Mo, 1939, glvea the Judge or justice
before whom such a cause may be heard the right to order the
sald illegal property deatroyed, and 1s as follows:

"If the judge or justice hoaring
such cause shall determine that the
propoerty or articles are of tho kind
hereinbefore montioned, he shall
cause the same to be publiecly de=-
stroyed, by burning or otherwise,
and 1f he find that such property is
not of the kind mentioned, he shall
ordor tho same returned to 1ts owner,
If 1t appear that 1t may be necossary
to use such articles or property as
evidence 1ln any criminal prosecution,
the Judge or Justlice shall order the
officer having possesslon of them to
retain such nossession untll such
necesslty no longer exists, and they
shall nelther be destroyed nor re=-
turned to the owner until they are no
longer needed as such eviderice,"
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In casog where this piroperty hes been soized without a
search warrant, or cases In whlch no criminal prosecutlon was
had and where 1t 1s Impossible to follow the procedure as oub-
lined In the precedins statutes, 1llegal pronporty may hbe de=-
stroyed by the offlcers wlthout an order from a Jjustlce or a
magistrate, The Supreme Court of lissouri, in considering
the questlion of slot machines or gamblling devices which can
have no lawful purpose, stated in the cage of State v. Joynt,
110 u?.d. ( (1) '7 1'Ct 74:0'

"? # o The maintenance of thils
devicoe described by tho owner as a
sambling devlice, capable of no law=
ful use and being extensively used
and displayed by the owner and his
licenses for publlc play, is a publlec.
nuisance, and the pollce under thelr
general poweyrs have. the right to
gelze 1t and destroy 1t sumarlly.

In sddlition to offending our criminal
laws, it is an offense to public
order and welfare as wells, 'At the
conmon law acts done in violation of
the law, or which are agalinst good
morals or public decency, and which
result In Injury to the publle, con=-
stlcuuo a publlc nulsance, ' i @ s "

The’court, in discussing a similer gituatlon and commenting
on the Joynt case, supra, said in the caseo of 3tate v. I'rankenhoff,
125 8./, (2d) 816, l.c, 818:

Hiherefore, unler our rullng iIn
State ox wole ve Jdoymbt, supra, we
hold thet the mechines In gquceastlon
wore unlawful property and not prow
tocted by law, resardleoss of tho
manner in wihlch shey were solzod.
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It 1g anblcipatod that scme of the slot machines which
your deporbmont has golsed mipht contain money. Under date of
Qctober 23, 1954, thls departmont issued an opinlon to the
lonorable fies bor% lie Braden, rrosccutbtlng Attorney of Livingston
County, (llasourl, which dealt with the disposltlon of money
found in slot machines., A uO)y ol this opinion 1la enclosed
for your uso in the ovent woney ia found In any ol the slot

machines that you have in your pousession.
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'Oonclusiono

It 1s the opinlon of this department that illegal property

gelzed by police officers may be destroyed; also that any money

taken from slot macliines, gambling devices or other 11llegal
gambling devices, as desoribed in Section 4173, supra, 1f un-
claimed by the owner thereof shall be bturried into the general
revenue fund of the county in which said devicea were confis-
cated., Further, 1t 1s the opinion of this department that
stolen property of a logal nature seized by pollce officers
may bé sold, if not claimed, and dellvered to the rightful
owner theresof,

RespectrU11y submitted,

We. BRADY DUNCAX
Asslstant Attorney General
APPROVED ¢ ‘ : = '

" T E. TAYLOR
Attorney General
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