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COUNTY TREASURER: Should ndt pay surplus arising from salg
ot * of land for taxes to grantee in quitclaim
deed from former owner unless deed contains
provisions transferring right to clalm

surplus.,

Ootober 17, 1945 ‘ F l L E D

Pirosocutlng 4Ltlornoy

llonorable Honry ¢, valkor \b
Konnoett, Miss ourd

Deay iive Vallitont

Undor dote of Aupust 2, 1945, you wrote the
Litorney Genoral making the following request for an
oplulons :

-~ "fhe County Court of Dunklin County
has lunstructod mo to write you and
requost your opinion on the follo
Ing gquostions .-

"A parcel of land was sold undor the
Jones~-iiunger law 1n 1934, After the
dolingquont taxes end costs wero paid
there remained o surplus of (464,23
In tho Lx~officlo Collector's honds.
o owner clalmed this money, and 1t
wag pald into the county treasury, as
provlided in Jec, 11189 . U, ios 1039,
On November 30, 1934, the dato of
sald sals CuSuaVO W Nlomann woag the-
rocord owner of the lead. On July 7,
1945 Gusteve W Tilomann gave a Cult
FTaim Deod to sald land to ¥, T.
sley Lfor tho consideration of
$5.00.J Ihis is just a streight Quit
Claim Dood, end there is no qaﬂignmont
theroin, ’Kfter the oczecutlon of gaid
veed, We Be Prosley filled his clalm
with the County Vourt claiming tho
surplus from the sale of said ‘land ve-
maining in the County Treasury.
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"OQuostlion: Is the pgrantoe in a
Gult=-Clalm Doed, made after the cale
of land for delinquent taxes, from
the owner of the land at the time of
the sale thereof, entitled to the
surplus money from the sale of said
land, upon filing a claim with the
County Court? "

Tho delay in furnishing thls opinion 1s regretted
very micn but at the time of the request the offlce was
'vadly understaffod snd there was a great amount of business
on hand, some of whilch required immedlate attention, so that
matters which dld not seem to require immodiate attention
wore lald over until the more pfessinp mattera wero talen
care of,

It would be better to have the questian determined
by a court of competent Jurlsdictlion than to rely upon an
opinion from thils office, The determination by a court would
be final and the oplnlion of thias office 1s not. If the county
treasurer should rely upon thils opinion and act accordingly,
there stilll would remaln the posaibillty of litigation. A
further reason for thils sugpestion 1s that the deed 1s not
before us and we have no lmowladge of the cilrcumstances sur-
rounding the making of the deed nor of the intention of the
partios, both of which can be of Importance In determining the
affect of the deed.

Section 11159, R. S, Mo. 1939, roferraed to in your
letter, 1s as followss ‘

"When real eatate has been sold for
baxes or other debt by ths shorlff or
collector of any county within the :
state of Missourl, and the samc solls
for a greater amount than the debt or
taxes and all costs in the case, ond
tho owner or owners, agent or agents .
cannot be found, 1t shall be the duty
of the sheriff or collector of the
county, when such sale has basen or
may horeaftor be made, to meks a
written statement describing esach
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parcel or tract of land sold by him
for a grveater amount than the debt

or taxes and all costs In the case,
snd for whlch ne owner or owners,
apent or agents can be found, to-
gether wlth the amount. of surplus
rnoney 1in.each case, which statement
shall be subscribed and sworn to by
the sherlff or collector making the
same vefore some officor competent to
adminlster oaths within this state, ‘
and then presonted to the county court
of the county where such sale has bosn
or may heroafter be mede; and on the
approval of the statement by the court,
the sherlff or collector making the
same shall pay the sald surplus money
Into the county treasury, take the
recelpt in duplicate of sald treasurer
for snld overplus of money and rotain
one oi tne sald duplicate receipts
himself and file the other wilth the
county court, and thereupon the court
shall charge sald treasurer with said
amount, And sald treasurer shall
place such moneys to the credlt of the
school fund of the county, to be held
In trust for the term of twenty years
for the owner or ownors or thelr legal
reprosontatives. /And at the end of
twonty years, 1T such fund shall not ‘
be called for, then 1t shall bocome a
pormanent school fund of the county.
County courts shall compel owners or
agents to make satlisfactory proof of
thelr claims before recolving thelr
money: FProvided, that no county shall
pay Intercst to tho clalmant of any
such fund." |

Under thls scctlon of the statutes the county treas-

urer, for a pariocd of twenty years, holds the wmoney, under the
supsrvision of the counbty court, as a trustee for tho owner of

the land at
duty of the

the time of the gale or for hils agents It 1s the
treasurer for thls perilod of twenty jyoars, upon




N

<

Hon, lenry C. %allker -l Oétober 17, 1945

gsatlsfactory proof to the county court, to pay the monoy

to the owmer of the land at the tlme of the sale or to his
assigns or legal representatives, Reld v. Mullins, 48 Mo.
344, 345, ' S

1he posltion of the county treosurer bLeilng clear,
it is nocessary to determlne, the effect of a qultclalm deed,
to land sold for taxes, exocuted several yeara after the tax
sale, and whether or not such a qultclalm deed would convey
the ownership of the surplus arising from such tex sale after
all taxos and costs of sale were paid. ‘.

As proviously mentloned, we do not have the qult-
claim doed and must assumo that it is in usual form end that
the words usod esre, "romise, release and forever qult claim,”
and that tho proporty quitclaimed 1s the land describad to~
gother with *all the viﬁhtsﬁ_immunitias, privileges and appur~
tonances thereto belonging. If this assumption 1s not - corrsct
then what follows would not be appllcable,

Attentlon 1ls diroctod to the followin brisf quotaw
tion from tho casa of Villliams v, Reld, 37 S. V, %3d) 537, l. Co
541 (lioe. Supe) s . '

Wi 4 # To reamlse, rolease, and quit-
claim doslgnoted land 1s generally under-
stood to mean that tho grantor releases
any intorest he may hove in tho land at
tho time, but that 1s all "

Under the quitclaln deed only such Interest as the
grantor had in the promlses ab tho date of the deoed passed, C. J.,
Vol., 18, p. 314, per. 299; Sholton v. uorrcll, 232 lio. 358, This
belns true, no interost in the promises doscribed ln the deed
pasgod Lo the grantes, for the latorest of the grantor in the land
had boen torminatod by tho foroclosure of the tax lion if the tax
sale wos vegular and valid. And in the exlsting situation it
must be assumed the procecdlings werc rogular qnd valid, as over
ten yoars had olapscd botweoen the time of tho sale and the date
of the quitclalm dood,

' The ovmer at the tilmo of tho salo havins quitclalmed
his intowvest in the land, togothor wlith "all righte, lmmunltles,
prlvileges and appurbenawces theroto belonging,” 1t is necossary
to ascortaln what theso words covor.




&

Hon, Honry C. Walker ~He Octobor 17, 1945

Lt 1s a general rule that the desd to property
covers all rights, privileges and lmmuniltles, rightfully be=
longing to the property decded, which are esgsontial to a
full enjoyment of the property. CUe. Js S+, Vol, 26, p, 386,
Soce 1064 ‘These things Inelude buildings, fences, easements,
right of ways eo%tec., but do not include movable personal
proporty on the land or personal rights arising out of the
ownarshipy Cs J, 5,, Vol, 26, D. 390, Soc, 106, par, "(a)";
also Devlin on iesal listate, Third ld., Vol, 2, Secs., 862a and
863,

Lo llissouri caso squarely iIn point has been found,
but we wish to dilrect your attentlon to tho case of Jackmen
Ve BHe Louls & Hanuilbel . i, Co., 304 Mo, 319, In thls case
a rallroad company had glven a mortgage to scocure payment of
certain bonds. The mortgage conveyed tho following (1, c.
323) 3 , :
"y, ., ., tho raillway of the sald pare-
tles of tho first part now constructed
and that may hereafter be constructed
firom the clty of Hannilbal In the State
of Ilesourl through the countles of
liarion, lalls, Pike, Lincoln and St.

Charlos to a connection with tho Vebash,
“te Louls and Yaclfic Reilway at Gllwmore
Spriags in thoe Uounty of Ut. Charles,

a distance of elghty-ono snd thres-
quarters mllos or thoresbouts. Together
with all and singular the railroad, ralle-
ways, ralls, bturn outs and side track
‘pbridges, fenccs, flxtures, bulldings,
lands for tracks, depots, tonements,
appendages and appurienancss owned or
horear ter to Do scquirod Dy tho 68id
partios of tho first part; also all
raillwvay depots or statlong with the
buildings and lxtures thereon ercctoed
o1 to bo orected togethor wlih the
shops, machinery and tools, rolling
stock and other corporatc properity In-
cident or appurtonant to 1tg operation,
and all Gho chnartorcd Tignts, Lranchlscs
and priviloges of sald partles of the
Tivet part and all the cstato, rlght,
title and Intorest, oroporty claim and
demand as well at law ag in oquity of
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y the sald partias of the filrst part
Lo tho sam¢ and every part and parcel
Thoroof "

Later the mortgagse was foroclosed and the purchaser at the
foreclosure reorganized the rallroad company as a new corporae-
tion. Iary Jackman, a judgment croditor of the company which
oxocuted the mortgage, instituted the sult for the purpose of
satlsfying her Judpgment out of certaln assets of the mortgag-
ing raillroad compeny whilch had been takon over by the purchaser
at the foroclosure sale, whlch he contended were not covered by -
the mortgage, Frou this case we quote at 1ongth, beginning on
le Ca S26y .

"This requlres a construction of the
oxprossions, 'appendagos and appurte-
nences, ' and property 'appurtenant to

1ts oporation,' !'Appurtonance' 1s
doefined as an appendage; 'that which
belongs to somothing else,! (4 C. J.
1466, § The Unilted Otates Supreme‘Courb

in Ilumphreys ve. McKissock, 140 U, S,

304, 1., c. 314, used this languape:
1Under the term "appuftenances," a8

usad in the mortgage Iin cussiion, only
such proporty passes as lg Indlspensable’
to tho use and enjoymont of the franchises
of tho company. It does not include prop-
orty acculred simply bocause it may prove
usaeful to thoe company and facllitate the
discharpge of 1ts buslnoss. A distlinction
1g made 1ln such caso botwoon what is in=-
dippensable to tho operatlion of a rallway
and what would be only conveniont. (Bank
Ve Yonnosseo, 104 U, Se 403-406,)1

"Iho Livorty bunds wore treated by the
Hallway Company as indopondont of the
mortgago, as liablo for the payment of

the plaintiff's clalm, boecausc thoy wero
put up to ilndenmify a gurety of lts appeal
bond« Thoy certalnly arce not appurtonances
cr appendagos, nor incldent to the opera-
tion of tho rallroad. 7Theso bonds have
nothing to do with the opovatlon of the
rallroad and could not be covared by those
torms. “Yhe smue may be sald of the [inc
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of (3000 paid by the Reilway Company
and released to the Railroad Company
after it had acquired the lines of the
'Rallway Company, As to the {45,000
cash which wes turned over to the
Rallroad Company on the foreclosure

of tho mortgage, the trilal court found
that 1t was not described in the mort-
sage nor included in the foreclosure
decree, nor Intended to be transferred,
The court found that certain money and
other things acquired by the Railroad
Company dld psss by the foreclosure de=
crees

Sum due from agents and conductors

co—c-.ocu;opcin-"(;3856077;
liaterials and supplies on hand -

of value of « o « o o .0 o 9,975,053
Trafflc car, bills receivable, :

in amount Of ® v o' e @ » e @ - 870.61;
lliscellaneous Bills Receivable, '

and other items « « « o o s - 6,025,22

"These ltems, it was held, were appurtenant
to tho operation of the property described
in the mortgage and passed by the foreclosure
decrec. Dut the {45,000 cash, not included
in those items, was properly held by the trial
court to be not within the torms of the mortw
sage. It was not indispensable to tho enjoye
nent of the property, nor to i1ts operation,
although 1t might have been convenlent to use
in that connectlion. Ve hold, therefore, that
the three 1tems mentioned were not covered by
the mortgage under the desipmations 'append-
ages,' 'appurtenances,' or 'appurtenant to
its opsration.!

"The appellant, howsver, euphasizes the clos-
Ing part of the description where, after de-

seriblng the specifle proporty, rights, fran-
chises, otec., of thoe mortgasor, 1t concludes

with this expression:

"TAnd all the estate, right, title and ine-
tereoat, property, claim and demand, as well
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at law as in equlty of tho sald parties
of the Tirst part to the same and to
svery part and parcel thoreof,!

"Appellant spent a great deal of time

in 1ts brlef in quoting dofinitions of
'porsonal property,! ?Personal property!
1s not mentioned In the description, but
'proporty' the clause last quoted, it
is argued, includes the very personal
proporty 4n dispute herej property is so
genoral a term, s¢0 inclusivoe In 1its sig-
nificance, tha% this particular property
could not oscape., :

Y"This conclusion can be reached only by
detaching the clause last quoted from
1ts contoxts. It plainly refoers to the
property previously mentioned snd the
partlcular interest which the mortsagor
had in that property., Notlece that the
word 'property! 1ls assoclated with 'estata,
'picht, ! 'titlo,! 'intervest,! fclalm! and
“tdemand,' and thesc words are related to
the proceding descrlptlon by tho words
'to thg samo, ond to ovory part and parcel -
thercol ' ~ho some whati <+‘hat, of course,
moans the things proviously enumerated, :
rallroad linos, dopots, atec. 'Property!
is usod there 1n the same way oxactly as
tinterest,! tright! and title! are usoed,
It 1s used In the same sentonce and In the
- gane connoctlon and with tho same genoral
slgnificance. Tho appellant seoms to
clalm that because 'proporty' has a mean-
ing as applled to a specililc thing, 1t mney
ba detached {rom thls contoxt and construed
as if 1t woere usod separatoly.

"his 1s a mlsconceptlon of tho uso of the
word 'property.' Its primary moaning as
dofined in Vebstor's Dictionary ls 'the
exclualve rvight to possess, onjoy, and dis-
pose of a thing.' Cyce. gilveos the primary
dofinitlion os 'the rlght and Interost whieh
a man has in lands and chattels to the
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oxcluslon of othors.' (32 Cyc. 647~

. 648,) ‘the torm is applicd to the thing

- 1tself as a socondary mcanings That
was dlstinetly hold by this court in
the case of Ut, Louls v, illll, 116 Mo,
l. c. 533, quoting from gnecyclopaedioas
and textbooks, A men has an intorest
and propeorty in a housse, s also has
tho houso, VYhen we speal:r of his proper-
ty 1n a house we certainly do not mean
the thing 1tself but his right to 1t,
The primary moaning of the word property
wag Intonded in thils descriptlon in the
mortgage, Thore might be some room for
dispute 1f the word were used alone, but
1t 1s used in connection with other words
and used In such relation to the spocific
things, such as rallway lease, depots,
etcs, so that 1t i1s not susceptible of
any other meaning than In the sense of the
'right! or 'title! 'to! the thlngs de-
seribed, Thereforo, the money and bonds

- undor conslderation® hero are not described
In tho mortgage, did not pass by the de~
creo, and are subject to the payment of
tho plaintiff's judgment."

This cogoe, whilo not scuarcly in point, docs ine-
dicate that a conveyance of real proporty does not carry per-
sonal property that is nobt oscentlal to tho onjoyment of the
roal proporty grantod unlosgs tho torms of tho convoyances so
Indicato,

© In tho natter herc undor considoration the grantor
had owned real proporty, a tax lien had been forocloseod upon
hls property, from tho prococds of tho foreclosure hls tax
debts and tho costs of tho galo had been pald loaving a balanco
in cash to roprosent hils former interest in tho land. In other
words, hils intercst In the lend had boen converted to personal
property, cash, or rather the right to clalm the cash from the
county treasuror., Ton years after thls timoe he exocuted a qulb-
claim deed to the land which had besen sold at the tax salo. DBy
thils qultclalm dood tho grantor conveyed whatever interest he
had in the land desecrlved, topether with all of the rights,
orivileges and lmmunltles which wero essential to the enjoyment
of tho ostate granted. Thae ostate granted smountod to nothing.
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‘The right or oriviloge to claim the surplus from the tax

sale might add materially to the enjoyment of the rrantes
nemed in the quit ¢laim deed, 1t 1s not essentlal to the

use and enjoyment c¢f the estate granted (nothing) and
furthermore the deed could not operate to.transfer the title

to persmal property or the right to claim personal propsriy
which was not sssential to the. enjoyment of the estate granted,

Concluslon,

> It is, therefore, tho conclusilon of tho Attorney

General that the qultclaim deed mentioned In your lotter wculd
not operate to transfer the right to clalm the surplus arising
from the proceeds of the salo of the land at tax sale,

Respoctfully submitted,

Ws 0o JACKSON
Assilstent Attorney Genersal

APPROVED

“J. L. TAYLOR
Atbtorney Genoral
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