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COUNTY •J_,:f.lliJ\.8 VHER: 
. ~. . Should n~t pay surplus arisi·ng f1to111~ 

of land for taxes to grantee in quitcla:tm 
deed from former ovmer unless deed contains 
pr•ovis ions transferring I'ight to claim 
surplus. 

Octobel" 17, 1945 

llonol1 0.blo liOnl"Y 0, \te.llNl') 
l)roaocuting Attorney 
Konn 0 t t, Iiii uS OU:t'i 

tJI 
~--J 

Undo1~ do. te of Au~us t 2, 1945, ·you r.rrote the 
Lttorney Genoral maldnc tho following request for an 
opinion: 

"'l'he County Court of Dunklin County 
has ins tl~uc ted iilO to wrl to you and 
~oQuust your opinion on the follow­
inc; quostio:ns.o 

"A pn:ecol of land was sold under the 
Jonos~l,itmgel" law in 1934. Aftel"' the 
dolinquont taxo;::; and costs wero paid 
th<n•e remained u. ourplus of ~;:464 .23 
in tho l!;x•of'ficio Collector's hands• 
Eo owner clah1ed this money, and it 
\lvao puicl into the county treasury, ns 
p:r•ovidocl ln [Je9 •. 11159 n. ~~. I.lo. 1039. 
On November 30 1 1934, tho dnt;o of 
said sale Gustave YJ. Hiomann waD the· 
l1 0COl"(l OWUOl" of tho lu:nd • On July 7 1 
194G Gustavo n. Lior~1ann cave n Quit 
Claim Dood to said land to~. D. 
P:t.'ooloy for tho COLlsidm~atiml of 
~~~. r; 00 · '111 i · · t ' · 1 -'- r·, • t 'ii'u• .; _l 8 l.S JUS 0. SCI'D..~Clu -~'Ll~ 

Claim Doocl, and thero is no nooignmcnt 
therein. ~\ftcr tho o.::ocution of oaid 
:uoed, \"J. B. P:Poslo:-,· filed his claim 
with tho Gotmty Court clD.h1lng tho 
E:urplus from the sale of said lnnd re­
maining in tho' CoWlty Treasury. 
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"C~,uostion: Is the Grantoe in a 
(:lui t-Olaim Doed, made after the sale 
of land for delinquent taxes, from 
the owner of the land at the time of 
tho sale thereof; ·entitled to the 
surplus money from the sale. of said 
lnnd, upou f:tlinc a. claim \'lith the 
County Court? " 

'l1llo delay in furnishing this opinion is regretted 
very much but at the time of the request the office was 

1badly understaffed and there was a great; amount of business 
on hand; some of which required immediate attention, so that 
matters.which did not seem to require immediate attention 
were laid over until the more pressing matters wero taken 
care of, · 

It would be better to have the question determined 
by a court of competent jurisdiction than -tor ely upon an 
opinion from this office. The det·ei"m:ination by a court would 
be final end the opinion of this office ia not. If the county 
treasurer should rely upon this opinion and aot ·accordingly, 
there still vtpuld reniain the possibility of litigation. A 
further reason for this suggestion is that the deed is not 
before us and we hav~ no kt"l.owledge of the circumstB.)lces· sur ... 
rounding tho making of the deed nor of the in ten ticn of the 
parties, both of which can be of importance in determining the 
effect of the deed. 

Section 11159, H. S • 1/fo. 1939 1 referi.>od to in your 
letter' is as follows: 

"When real estate has boon sold for 
taxes or other debt by the sheriff or 
col lee tal"' of any county within the 
state of Misso'LU'i, ancl the sru:.11o sells 
for a greater amount than the debt or 
taxes and all costs in the case, ond 
tho ovmer ol, ovmero 1 a.Gen t or a.gen ts . 
cannot be found, it shall be tho cluty 
of the sheriff or collectoJ:l of the 
county, VThen such sale has boon or 
may horeaftor be made, to make a 
wri tt·en s ta taman t describing each 
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parcel or tract of land sold by him 
for a greater amount than the debt 
or taxes and all costs in the case, 
e.nd for wb.ich no owner or ovmers, 
acent or agents can be found, to­
gether with tho amount-of surplus 
money in each case, which statement 
shall be subscribed and sworn to by 
the sheriff or collect-or making the 
same before some officer competent to 
administer oaths within this ,state, 
and then presented to the cmmty court' 
of the county where such sale has been 
or may hereafter be made; and on the 
approval of the statement by the court, 
the sheriff 01 .. collector makinG the 
same shall pny the said surplus money 
into tho county traasury, tal<:e the 
receipt in duplicate of said treasurer 
for enid overplus of money and rota.in 
one of the said duplicate receipts 
himself and f'-le the other with the 
county court, and thereupon tho court 
shall charge said treasurer with said 
amount. l'..:nd said treasurer shall 
place such moneys to the credit of the 
school fund of the county' to be held 
in tr-ust for the.term of twenty years 
for> the owner Ol' oYmers or their legal 
Pepz•osontatives. find at the end of 
twc:(lty yea::eo, if such fund shall not 
bo called for, then lt shall become a 
pol"111Lmen~c cchool fund of the county. 
County eou.rta shall compel ovmers or 
ue:;ents to 1:mko satisfactory p1•oof of 
thol~ claims before rocoivinc their 
money: Provided, that no county shall 
pay int;er•ost to tho claimant of any 
ouch fund. 11 

Under this section of the statuten the county treas­
urer, for a poriocl of tt'IOnt;:;/ years, holds tho money, undor the 
suparvlsion of tho county cou:c>t, as a truntee for tho owner of 
tho land at tho timo of tho oale ox• for hia acent. It is the 
duty of tho treasuroi' for thla period of tw01ity -soars, upon 
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satisfactory proof to the county court, to pay the money 
to. the ovmer of the land at the time of the sale or to his 
o.ssic:,ns or legal representativ·es, Reid v. Mullins; 48 Mo. 
344, 345, 

'1'he position of tho co1.mty treo.surer be inc; clear, 
it is nocessarJ'- to dete!'Illine, the effect of a quitclaim deed, 
to land sold for taxes, ex~cuted several years after the tax 
sale, and whether or not such a quitclaim deed would convey 
tho ovmership of the surplus arising from such tax sale after 
all taxes and costs of sale were paid:. 

fl..s previously mentioned we do not have the quit ... 
claim dead and must assumo that it·is 1n usual form·and that 
trw ~·ro1•ds used nre, "remise, release and foreve

1
r. quit clairi1, 11 

o.nc1 tha:t tho p1•operty qui tclaimod is the land described, to­
gether with »all the' rightsA immunities, privilege$ and app·u;r ... 
tonru'1cOs the~eto belonc;ing. If this asslimption is not· corrsct 
tho:n what follows would not be applicable •. 

Attention is directed to the following brief quota .. 
tion from tho case of Yalliruns v, Reid, 37 S, VJ, (2d) 537, l, c, 
541 ( i!io. ~up • ) : 

".z~ ~!- * To- remise, rolea.so, and quit­
claim doo;tgnnted lo..Yld is generally under­
stood to mean that tho GI'b.ntor releases 
any.intorost he may ho.ve in tho land at 
tho time, but that ls all." 

Undol" tho quitclaLl deed only such inteJ:>ost as the 
grantor had in tho premises at tho date of tho deed passed, c. J,, 
Vol, 18, p. 314, lX'.l'. 299; ~~holton v. Horrell, 232 IRo. 358. This 
boinc true, no interest in the promisGs dosc:-eibod in tJ.1o deed 
pas sod to tho CSI'nntee, f01' tho intor•ost of the erantor in the land 
had been tGl'minatod by tho foreclosure of tho tax lion if the tax 
sale wos Pegulal"' and valid. .1\.nd in the existing situation it 
must bo assumed the proceedings vrero regulal" and valid, as oval' 
ten years had elo.psocl boJcwoon tho time of tho salo ru.l.d the date 
of the quitclalm·dood, 

Tho ovrnor n.t the time· of tho snlo llav:tn,:~ quitclaimed 
his in.tor•ost in tho land, toc;othor vrith llull l'if?h'cs, irmnunltios, 
p:.:•lvllccos end appurtcna:n.ceo thoroto belonr:;inc;, it is noccnoary 
to a8cop·tain tvhnt the:Jo vrordc covqi'. 
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It is a general_ rule tho. t tho daod to propel"ty 
covol"'8 all rights, privileges and inmtunities, ri~htfully be!"! 
longin['; to the property deeded, which are ecsontial to a 
full onj oytr1en t of the property. G. J • S., Vol, 26, p, 386, 
Soc, 106, '.i.

1hoso things include buildings, fences, easements, 
right of ways etc,, but do not include movable parsonal 
property on tho land or personal rights arising out of the 
owne.rship; C, J, s,, Vol, 26 1 p. 390, Sec. 106 1 par. n(d) 11 ; 

also Devlin on Heal :!i~state, Third Ed•, Vol, 2, Sees, 862a and 
863, 

No Iiliosouri case aqual"'ely in point ho.s been found, 
out we wish to direct youl"' attention to tho case of Jackman 
v. Gt. Louin & Hannibal H. H, Co., 304 Mo, 319, In this case 
n railroad company ho.d c;iven a mm ... tgago to secure payment of 
certain bonds. The mortgage convoyed tho following (1. c. 
323): 

"' • • • tho l'"'ailway of tho said par ... 
ties of ·tho first part 11ow conatruotod 
and. that may herea..ftoi' be cons truo.ted 
fl~om tho city of Hannibal in the State 
of lJ:insqu.ri through the countiee of 
Iiio.ri on,. Halls, P il~a, Line oln and St. 
Charles to a connection with tho VIabaah, 
c.t. Loui~J nnd Pacific Hailwa;,r at Gilmore 
;:;pl'ings in tho Oounty of L~t. Charles, 
u di.stanco of oir;hty ... ono and threa-
0un:L•to:eu rdilos or tho:;;'oabouts. · '11ogothor 
with,all and singular the rallroo.d, rail ... 
ways, r•ail8, turn outo aucl sido truck 

· bl':lc:.ges, fencoo, fixtures, buildincs, 
1ru·1do fm:, tracks 1 d.epotn, tenements, 
~noLc1Ui;os ~ a;errm,tonances ovmed or. 
hore~ftex• !£, }22. ~cqui11ed E,iL ..ili9. ~ 
partlos 2£ ~ flrst part; nlso all 
rallrrny depots o~t' s -cations with the 
buildings a.wJ. fixtures thereon el'Octod 
Ol' to b o oPoc ted togo thor with the 
shops, mo.chinoi'Y and tools, rolline; 
stock a.:nd othel' c Ol1POl.,U to propert;r in­
c·idont 011 o.ppul'"'tonnnt to ito o orntion, 
and all tho chnrteroa: :-eTghtS, fr>n..YlC l.Sos 
and pl'l viloges of said po.Pties of the 
f ir•n t ptll't and nll the os to. t;o • :Plp;h t. 

~___.....,.............,._ ., -- ~ 

ti tlo .m1Sl _into:..·Gn t 1 1n~oport:r claim nnd 
a. am and 2;.§. ~ ~ t 1E:.Y! E.fl_ .!D.. o quit;{ .9.! 
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/ the said parties of tho first part 
1,2 tho SEUllO E:EJ! everyP'o.l't and parcel 
.thereor-;nr- . 

Lo.tor the mortgage was foreclosed and the purchaser at the 
f'oroclosure reorganized the railroad company o.s a now corpora­
tion. l1Iary Jaclunan, a judgment crodi tor of the company which 
oxocuted the moJ•tgage, instituted the suit for the purpose ot 
satisfying her• judgment out of ·certain assets of the mortgag­
ing railroad company which had been talton over by tlio purchase!' 
at tho fol"oclosuro sale., wliich he contended were not covered by 
the mortc;ac;o. Prom this case we quote at length, beginning on 
1. c. 326: . 

"This r•equires a construction· of the 
oxproos ions, 'appondagea ;and appurte­
nru~ces,' and property 'appurtenant to 
its operation,' IAppurtonnnce' is 
defined as an appendageJ 'that which 
belonr,s to soma thing else •' ( 4 0, J. 
1466.) The United ntates S~premo Court 
in Humphreys v• McK1ssock, 140 u. s. 
304, 1, c • 314, us ad this language : 
'Under• the term "e.ppurtono.nces," as 
usod in the mortc;s.ge :tn question, only 
ouch property passes as is indispensable 
to tho use and enj oJTYaen t of the franchises 
of tho company.· It does not incl udo prop­
erty accui:Pod simply bocnuse it may pl''ove 
uooful to tho company and fncilitato the 
disclw.Pc;o of its buainoss. A distinction 
is mndo in sucb. caso botvToon what is ln­
c.1isponcable to tho ope:n•ntion oi' a 1~ailway 

und ·what would be only convenient. (Dank 
v. ~ennooseo, 104 U, S, 493-496,)1 

11 T'ho L;tbort~r bonds wo1~o troat~ed by the 
lLailvm~t Compun~r as inclopono.ont of the 
n1ortc;ar;o, o.s liable for the payment of 
tho plaintiff's claim, bocnuoo thoy wore 
put up to indm:mif:T a OUl1 Gty of its appeal 
bond. They cor'tainly aro not npptu"tonnncos 
or nppondagoo; nor ir:tciden t to tho opera­
tion oi' tho railroad. '1'hoso bonds have 
nothinc;· to clo with the opol"ation of the 
ra :lli'oncl and cot::.ld not be covorod by those 
to1•ms. · 'l.'he sm::o may bo snicl of thG fine 
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of (;;3000 paid by the Railway Gompany 
and rQleased to the Railroad Company 
after it had acquired the lines·of the 
~Railway Company, As to the \]i45,000 
cash which was turned over to the 
Railroad Company on the foreolosure 
of tho mortgage, the tr~al court found 
that it was not described in the mort­
gage nor included in the foreclosure 
deoree 1 nor intended to be transferred, 
The court found that certain money and 
other things acquired by the Railroad 
Company did pass by the foreclosure de--oreea 

Sum due from agents and conductors 
• ~ • 0 ••••••••••• o 836.77; 

lTaterials and supplies on hand 
of value of •••••• • •• 9,975.05; 

Traffic oar, bills receivable, 
in amount of ••• · ••• • • 870.Gl; 

LUacellaneous Bills Hece1vable 1 
and other items •••••.• · 6 1 028,22 

11Thesa items, it was held, were appurt~nant 
to tho opel•ation of the property described 
in the mortgage and paosed by the foreclosure 
decree. Dut the ~;451000 cash, not included 
in those items, was pl'"'operly held by the trial 
court to be not within the terms of the .mort­
sage. It was not indispensable to tho enjoy ... 
ment of the pr•operty 1 nor to its opora tion, 
altlwur;h it mj.cht have been convenient to use 
ln that con..nect,ion. We hold, therefore, that 
the three items raontioned were not covered by 
tho mortgage l.Uld~r tho designations 'append­
ac;os,' •appurtenances,• or 'appurtenant to 
its operation.' 

rrThe appellant, hov1ever, emphasizes the clos­
ing part of the description where, aftel" de­
ocribin,·~ tho· spec:tfic proporty; rights, fran• 
chises, otc., of the mort~agor, it concludes 
with this expression: 

"'And all tho estate, ric;ht, titleand in­
tG:r•ost, property, claim and dGElB.nd, as well 
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at law as 1n equ:l,ty of the said pnrtios 
of the fir•st part to the same· and to 
avery part and parcel thereof,' 

"Appellant spent a great doal of time 
in its brief in quoting definitions of · 
lpOl"eonal propei•ty,' 'Personal prope:ctyt 
is not mentioned in the description,· but 
'property' in the clause last quoted, it 
is argued, includes the vory personal 
property in dispute hereJ property is so 
general a term so inclusive in its sig~ 
nificance, that this particular property 
could not escape. 

urrhis conclusion can be reached only by 
detaching the clause last quoted from 
its context. It plainly refers to the 
property previously mentioned and the 
particular intorost which the mort3agor 
had in that property, Notice that the 
word 'property' is associated with 'estate,' 
'l"ight,' 'titlo, t 'interest,·• ''claim' and · 

· 'demand,' and these vmrds are related to 
tho pl"ocodinr; doscrip'cibn by tho words 
'Ji.2 ih9. 8ru:ao, .£rill i2. ovor~ ,Pa.rt !ID.Q parcel · 
the l''O of • ' 1

.1.
1ho same what? l hat, of C Oll.'t' s e 1 

moa:1.1s thG things previously enumerated, 
railroad lines, dQpots, etc. 'Propel"ty' 
is usod thcn•o in the snmo way exactly as 
'interest,' -•right' und title' nro usod.., 
It is used in tho same sentence and in tho 
samo connection nncl with tho same general 
significance. 'l1hO o.ppollant sooms to 
claim that because 'property' has· a moan­
ing as applied to n specific thine;, it may 
bo detached from this context and construed 
nD if it wero usod separately. 

nrl1his is a misconception. of tho uso of the 
wox•d 'property.' Ito pril:18.l";'( moaning ns 
cJ.oflnod in \'lobster's Diction.nry is 'the 
o:;~clusivo J:~icht to poBsoss, enjoy, and dis­
pose oi' n thine;, ' Cyc. [~i vas tho prlmal"Y 
definition ns 'tho l"icht and interest which 
a raan has in lands anc1 chattels to the 
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exclusion of othors.' (32 Cyc, 647-
640,) 'l'he t Ol?m is a.ppliod to the thing 
itself as o. socondo.ry manning.; That 
\'lr>..o distinctljr held by this coul"'t in 
tho onse of St, Louis v. llill, 116 Mo. 
1. c, 533, quotine from oncyclopnodins 
and textbooks, A mnn hns an interest 
and proporty in a house, He also hns 
tho housot \hen we speak of his proper­
ty in n house we certainly do not mean 
the thing itself but his right to it, 
The pl"imnry moaninr, of the word propo1~ty 
wno intended in this description in the 
mortgage, rrhoro might be some room for 
·dispute if the word were used alone, but 
it is used in connection with other words 
and used 1n such relation to tho specific 
things, such as l .. a1lway · lease, depots, 
otc,, so that it ia not susceptible of 
any other meaninG than in the se:J;lee of the 
'right' or 1title' •to' the things de­
scribed, r.i.1herefore, the money and bonder 
undor consideration·hero are not described 
in tllo mort13ago, did not pass by the de­
cree, a~d are subject to the pa~1aent of 
tho plaintiff's judgmont." 

. This cQuo, while not squarely in point,·dooa in~ 
dicato that a conveyance of real proporty doos not carry per­
sonal property that is not os;:;ontial to tho enjoyment of the 
ronl p1~oporty c~rantod tmloso tho tol"'ms of tho conveyances so 
indicate. 

In tho mnttor hol'O undor consic:loration tho grantol" 
had owned real property, a tax lion had been fm•oclosod upon 
his property, from tho procoods of tho foreclosure his tax 
debts and tho costs of tho FJalo hnd been paid loo.ving.a bala:.n.co 
in cash to roprooent his fol"mer intoi•est in tho land. In other 
words, hio :L"1.tex'ost in tho land had been conver~ocl to personal 
property, cash, or ruthol" the ri~ht to claim the onsh from tho 
connty treasurer. 'ron years after this timo he executed a quit­
claim deed to the land, which hnd been sold at the tax sale. By 
this quitclaim deed 'cho c;rnntor convoyed whatever interest· he 
had in the land descl"ibed, togethe1 .. with all of tho l,ights, 
privileges and immunities which were oosential to tho enjoyment 
of tho estate grnnted. rJ:ho ostato granted o.mountod to nothing. 
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. '.i'he right or privilege to clo.im the surplus from the tax 
sale might add materially to the enjoyment of' the c;rantea 
ne.med in the quit claim daod 1 it is not essential to the 
uue and enjoyment of tho estate granted {nothing) and 
.fu1~t11.ermoro the deed could not· operate to transfer the title 
to para cnal.property or the right ·to claim personal prqperty 
which WtilS not essential to the et.t.joyment of the estate granted, 

Conclusion. 

It is, therefore .. tho conclusion of tho Att;orney 
General that the quitclaim'deed mentioned in your letter wculd 
not operate to trans.fe:r the right to claira the surplus arising 
fX'om the proceeds of the sale of the land at tax sale. 

APPHOVED: 

J •. E. TAYLOR 
Attorney General 

'UOJ :EG 

Hespectfully submitted, 

W,; 0, JACKSON 
Assistant Attorney General 

_________ j 


