"\ | sACCOUNTANCY: Right of person not registered as public

e ~ accountant or certified public accountant
- to make out state and federal lncome tax
3 returnse '

February 15; 1945 , ,
D '?//7 FILED

Missourl State Board of Accountancy
Room 1405 Ambaseador Building
St, Louls 1, Missourl

Attentiont Mr, R, 8. Warner, Secretary
Gentlemeng |

We are in receipt of your request for an official
opinion under date of January 12, 1948, which request reads;

"A question has arisen before this
Board as to whether s person not duly
registered as a publisc ascountant or

a certified publlioc acoocunt, pursuant

to the provision of Seeations 14905 to
14911t, inclusive of the Revised
Statutes of Missouri, 1939, may law-
fully engage in the preparation of
federsl and state insome tax returns
for taxpayers in Missourli. It 1s well
known that there are many persons opera-
ting in such manner at the present time
who are holding themselves out to the
public as insome tax experte and who are
acocepting fees for services of this
nature, The question therefore arises
whether the accountancy laws would be
violated by sush sotions on the part of
non=reglstered asocountants,

"The attention of the Board has been
direoted to the wording of Sectlon 1491la

(d) wherein it spesks of the preparation
.of reports.....'to be flled with e court

of law, or with any other governmental
ageney, or are to be exhibited to or cir~
culated emong third persons for any purpose,'’
In your opinion, does thils sub=section
enbrace the preparations of tax returns as
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an actlvity falling within the scope of
public accountanoy as defined in the Aat?
May we have your opinion on this queation?®

. An answer to your request requires consideration of

the sot passed by the 62nd General Aseembly, found on pages
966 to 070, inolusive, Laws 1943, repealing Chapter 115, Ree
vised Statutes 1939, We espeoislly would like to refer to
Sestion 1491l=a, subdivision (d), whioch reads; |

"4 person shall be deemed to be in prace
tloce as a publio aceounteant, within the
meaning and intent of this Aot:

LN S I O K R T I R S

"(d) Who prepares or certifies for elients
reports of audits, balence sheets, and
.other finanoial, eooounting and related

~ schadules, sxhibibs, statements or reports,
which are to be uso& for publioation or
for eredit purposes, or ars to be filed
with & court of law, or with sany other :
governmental agenoy, or are to be exhibited
to or eiroculeted among third persons for

any purpose,

"Provideds That nothing oontained in this
Y] apply to any person who may be
employed by one ar more peraens, firms or
corporations for the purpose of keeping
books, meking trial balsnces or atatements
or preparing reports, provided such reports
are not used or issued by the employer or
employera as having been prepared by a pub=
lic asoountant,” ,

' The primary rule of stetutory construction is to
asgertain and give effeat to the legislative intent, 1In
Wallace v, Woods, 102 S.W. (2d) 91, l.c. 95, 340 Mo. 452,
the court saildjg

"1The primary rule of construoction of
statutes 1s to asoortain the lawmskeras'
intent, from the words used if posaibles
and to put upon the 1angua%e of the:
Legislature, honestly and faithfully,

i1ts plain and rational meaning and to
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promote its object, and "the manifeat , v
purpose of the seaéute,‘oonsidorod‘

historically," 1is proﬁarly given cone

slderatlon, # # # % 1 o

. The question 1s, in Sestion 149llea, subdivision (4),
what do the following words mean: "or are to bs filed with

a ocourt of law, or with any other governmental agenoy"t Does
the reference to "any other governmental agency" mean such
agencles as the State Auditor and the Department of Internal
Revenue, or does the sald words refer to other sgenscles com-
parable with oourts of law such as Public Service Commission,
Workmen's Compensatlion (Commission and possibly the Unemployment
Ggmmiuaion? We are inclined %o mgree with the latter sonclu~
8100, ) v

There 1s a very well established rule of statutory
“oonstrustion known as "ejusdem generis.," which means that when
general words in a statute follow partiocular words the general
words will be considered ss applicable only to persons or
things of the same general character or ¢lass and cannot in~-

~oclude wholly different things. In McClaren v, G. 2, Robins &

Co., 183 3.,W, (2d4) 866, l.e, 887, 858, the eourt, in a very
careful dlsoussion of the roragoing mle, saidg

"The appellant contends that 1% was
negligense for the respondent to have
sold carbon tetrachloride to the Comw
bustion Engineering Company without the
word 'polson! thereon, because respondent

- vliolated 'sectlon 184, chapter 38,
Illinols Revised Statute 1937,! which
reads as followss

"1Every druggist or other person who
shall sell and deliver any arsenic, stryche
nine, corrosive sublimate, prussic sold
or other substance # # usually denominated
a8 polsonous, without having the word

, ;poison" #* % # shall be fined not exceeding
525, _

"Carbon tetrachloride is not found in the

above seotion, but appellant contends that

it comes within the phrase 'other substance
% # & usually denominated as polsonous,.!.

The e jusdem generis rule 1s that where a

statute gontains general words only, such

general words are to recelve a general conw-

struotion, but, where 1t enumerates particular
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clasges or things, followed by general
words, the genarai words so used will be
applicable only to things of the same
general character a3 those which are
speoified, Keane v, Strodtman, 323 Mo,
Pennsylvenia Fire Insurance Oompany, 224
Pharmeseutioal Company v. Pennsylvania
Railroad Company, 830 Mo. App., 848, 77
S.W.¢ ad 596. ' .

"4 case similar to the ocame ab ber is :
the case of the Pure 01l Company v, Gear,
183 okl. 489, 83 P, 24 389, loo, oit.
398, Thet.oase was an action for damaeges
on agoount of ocattle being poisoned by
drinking salt water from an oll well,

The Oklsahoma Supreme Court, in ruling the
oase, saldy |

" 1Also, under the rule of ejusdem gen»
eris, salt water and other deleterious
subatences coming from the produstion of
0il and gas wells cannot be considered
as "other poison" similar to strychnine,
and by reason of thls cenon of construe-
tion, Sea. 2440, 21 Okl. 8t. Ann. Seo,
1197,'supra, cannot be made appliocable
here,

"Before the phrase 'or other substance
# # # usually denominated as poisonous'
can be construed to include carbon tetra-
chloride, we must be able to say that 1t
is like some one of the specles and klnds
of poisons expressly mentioned in the
statute, This we cennot do, for we think
carbon tetrachloride oontains no single
element of the various polsons enumersted
by the statute. Obviously, carbon tetra-
chloride is not a drug, buﬁ 8 grease solvent
sold commerclally es a cleaning flulid, and
1s not the same kind or olass as the sub~
- stances mentioned in the Illinols statube,
The polsons mentioned in that statute are
of such charscter and universally so dis~
pensed as to require a warning of their
poisonous nature if taken internally, in
order to prevent a purchaser, or other person
"into whose hends the drug mey come, Ifrom
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taking the same internally by mistake

and to guard agailnst overdoses of sugh
thereof as may be prescribed for mediocinal
purpcses, slther alone in minute quenti-
tles or as an ingredient of a medioinal
preparation," -

Likewise, in Wood v. Imperial Irr, Dist., 17 Pac,
(2d) 128 1.0, 130, 216 Calif, 748, the court held that words
"or other political subdivisions" following words "state,
or any county, ¢ilty and ocounty, olty, sown, munioipality,”
excluded irrigation districts, -

In Hammets v. Kansas City, 173 8.W, (24) 70, l.e,

76, 351 Mo, 192, the court sald,

" % # # # 'The ejusdem generis rule is
that where a statute sontains general
words only, such general words are to
recelve e general construction, but, :
where it enumerstes particuler classes

or things, followed by general words,

the general words so used will be ap~
pliceble only tio thinga of the seme
general character as those which are
spscified,'"

We are unable to find wherein the courts of this
state have ever construed the provision "court of law,"
however there are several decisions in other states cone
strulng such provision, Ordinarily when such a term is
used 1t ususlly refere to a court established for the
purpose of having dlsputes litigated, question of facts
presented and all rights of parties to said litigation
determined. One of the most recent cases defining "ocourt
of law" 1s the case of David L. Moss Oo. v. United States,
103 F, 2d 395, l.c. 397, wherein the court construing the
words "court of law" held thet a Customs Court is a court
of law, in that it is a tribunal established by Congress
to the exclusion of all other courts for the purpose of
correcting any errors in the administration of customs laws.
- In #o holding the court sald; |

"It is true, as pointed out by counsel
for the Government, that the Customs
Court is glven no direot right of review
over action of the Tariff Commission,
This does not mean, however, that it 1is
without power to consider the legality
of lnoresse of dutles resulting from the
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Commisalon's action, The court 1s a

court of law, and lt.is granted full

power to relleve against 1lllegality

in the assessment or collsotlon of

dutiea‘o 19 UeSeCola 3eq, 1515, 1518¢

If rellef may not be had before 1t

againet illegal action under the flex-

ible teriff provislons, relief may not

be had anywherej for its jurisdiction

in such matters is exclusive, It 1s

the tribunal established by Congress -

in the provislion of a complete system

of ocorrective justlce for the administra-

tion of the customs laws, and questions

involving the validity of official asction

in the imposition and colleetion of

duties are properly cognisable before it

to the exeluslon of other sourts. Cottman

Co. v. Dalley, 4 Cir., 94 F, 2d4.85, 88y

Riccomini v, United States, o Cir., 69 F,

24 480, 4843 Gulbenkian v, United States,

2 Qir,., 186 F, 133, 1583 Nicholl v, United

States, 7 Wall, 122, 130, 19 L, Ed., 125,

L TR O s :

"Governmental agency"” has been defined by the courts
of the land as inoluding almost every kind of a department of
clty, state and federal government, such as Fire Departments
of a municlipallty, Road Commissions, Irrigation Distriots,
Municlipal Corporaéions,-Regional Agricultural Credit Gorpors-
tlon oreated by the Resonstruction Finance Corporation, and
Tennessee Valley Authority, We also think that state and
federal agencles comparable to courts of law would likewlse
be oconsidered governmental agencies,

Therefore, it 1s the opinilon of this department
that the rule of ejusdem generls 1is applicable in construing
the provision herein above quoted in Sectlon 14911-a, sub=-
division (d), and spplying such rule we must conelude that
the Intent of the Leglslature in passing such lew was that
i1t should apply to only such reports, audits ‘schedules,
statements, etc., a8 are to be filed in courts of law or
other governmental agencles comparable to other courts of
law, Such provislion does not prevent persons that are not
reglatered as public accountants or certifled public account-
ants, under the Accountancy Aot of 1943, from preparing
state and federal income tax returns, '

Furthermore, 1n view of the last proviso in sub-
division (d) of Sectlon 1491l~a, supra, we doubt i1f such
fi1ling would prsvent any one noﬁ registered under the act
from preparing lneome taxes even 1f the foregoing provision
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in Section 1491lea, subdivision (d), should be construed to
inoclude agencies where sald income éax returns are flled,
provided sald reports, etc., sre not held out as being pre-
pared by a publie aooountan%

Respectfully submitted,
AUBREY R, HAMMETT, JR.,
Assistant Attorney General

APPROVED ¢

EIEEY H. KAY
(Acting) Attorney Goneral
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