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Honorable Thomas L, Whitocotton

Varden
Missourl

State Ponltentiary

Jofferson City, HMlssouri

Dear Vorden 'Mmitscotton:

The Attorney General wilshes to acknowledge rocelpt

of your lotter of liay 28, 1945, in whilch you make the follow-
1ng requost for an opinioni : ' ' .

"prequently we recelve at the MMissourl
State Penltentlary men under the age

of twenty-flve years without serious
previous criminal historiles and who,

1t would appear from a penologlcel ond -
gsoclal point of vliew, should be incar-
coratod at tho Intormodlate Roformatory,
Howevor, wo are not clear on some polnts
of the law poertalning to transfors from
the penltentiary to tha rofomatory.
Would you, bthereofore, give us your opln-
ion relative to such transfors?

“"phe following aro oxamples of two prob-
loma with which we are now conironted:

A Loy 1ls sontenced to the Intemaodlate
noformatory for two years for gtealing
an automobile, and at tho same time 1g
sontenced to flve yoars to the Migsourl
State Penltontlary for stoaling an aubto-
mobile, the lattor senteonce to bagln at
the explration of the formor sentoncea,
The boy has & pgood rocord at the roflormma-
tory and will not bo nineteen years of
ace uwntll Octobor, 1946,
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"guilte Troquontly we rocoive hoys zovon=
teon, oiunuoan and ninotoen yoars of apre
who, os juvonileoe, have been at lflssouri
Training tchool or glmllar inetltutlions
in othor states, There seoma to Ho aowme
diviaebn of opinion as to whothor or not
incarcoration as a Juvenile would bo
roconized as a felony convictlon,

"Tt 1s in such Instances as tho above
that wo neod your opinion In order to be
guldod proporly in making docisions
ralative to tho transfor to iilssourl
Intomaodinte Roformmtory of ycunm non
vho huvo boen sontonced to miasouri S5tante
Eoniuentiary.

The solution of your questions is a nmattor of statu-
tory construction and applicatich, bDuc to tho fact that the
Intormediateo Hofomuatory wae ostablished muany yoars after the

Ponltuntinry and that thie statutes pertalning to the leformatory
wero not as carefully drawn as they micht have boen, some oxcoads-
ingly difileult quastions can arise in connoctlon with the Inter-
protation and mpolication of theee statutes, Tho laws rolaeting
Intornmedlate oformatory arc found in Avtlelo 6, Chaptexr

Se 10e 1089, Soctlon 0108 provides for tho establishuent
institution, and Leotlon U117 provideos who may be sentenced
This soction 1s as followsy

to thwo
418 s 1{ [ ]
of tho

. to 1%,

yaars of ago and losa than twonty-f1lve
(O]

"(0117) If any wwnlo poeson sevontosn
b

yoars ol ope e convictod of a ’olony
for tic Clvst tine, and ho o not gullty
of troagoxn or murdor in the Yirst or
socond degroo, or any offenae for whilch
copltal punisiwiont 1o providod, tho court
trying cuch porson nay contonceo him to

tho ecusbtody of uhe officlals of tho inteore
nedlate . 1ofofnlto ;o bhe conlined at

anid roformntory or tho toxa proscrliboed
by the statutos o thic stato and 7ixod
bJ the court or Jury ag o pwishnont for
guch offenso. L6 shall wo tho duby of

tho oificlals In charge of sald o oria-
tory to recolvo all such convictoed porgons.”
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‘Also important in considoring your questions s Soce
tion 8998, R. 8, Mo. 19359, relating to the Missouri Tralning
" 4ehool for Loys, which section provided:

"Any person under the age of sovonteon
yoars, convicted of a criume, the. punish-
ment of which, under the statutos of
this stato, when commltted by persons
over the apge of seventeen years, 1s
imprisonment in the penitentlary for a
term of not less than ten ysars, may be
punished in the saomse mennoxr and to the
pamo oxtent as provided by the statutes
for the punishment of persons over the
ago of soventeen, or, 1f & boy, he may
be luprisoned in the penltentiary or
conmitted to the Missourl Training School
for Boysj and any boy under the age of
geventeen years convicted of any othor
felony, elther upon plea of pgullty or
upon trial, may be commltted t6 tho Mis-
sourl Training School for Boys. Any boOy
under the age of sevonteen years convicted
of a misdemeanor in any court of record,
either upon the plea of gullty or upon ’
trial, may, in the dilscretion of the court,
be committed to the Missourl Training
School for Boys. No boy under seventeen
vears of age convicted of & felony shall
hereafter be commltted to the county jall
as a punishment for such offense, Any
court having a criminal jurisdictlon, in
which any male person, between seventoen

and twenty-five years of age, shall, upon
a plea of gullty, or by tho verdlct of a
jury, be convicted of a feolony, and his

" punishment assossod at lmprilsomuent in the
ponitontlary, may, in lte discretion, atb
the same term at which such plea of gullty
18 entered or conviction occurs, and bofore
guch person ls transferred to the poeniten-
tiary, commuto the punishment to confinemont
in tho Missouri intermodiato roformatory
Tfor such torm as the court may doem DIropor,
but not for a longor timo than that fixod
in the sentonce to the penlitontlary; bub
such court shall first ascertaln ond deter~
mine that sald conviction or ploa of gullby
18 tho first conviction or plea of gullty
of such person for a folony, and that the
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pravious conduct, hablts and associa-
tlons of the person so convictod or
pleading pullty warrant such commutation."

This last sectlon originally relatod to what 1s now the Illissouri
Training School for oys, but was amonded after tho construction
of the Intormodiate Roformatory, with regard to oersons betwoen
saventeen and twonty-five years of age, :

Section 0118, R, 5, Mo, 1939, authorized the transfer
of persons from the lilssouri lelormator (now Missouri Training
3chool for Boys) and the Penltentiary to the Intermodiate Ro--
formatory, This sectlon 1s os followss

"Transfors may be made under the follow-
ing conditionss |

"a, As soon as the conatruction of the
intermediate reformatory is to be under-
taken, or as soon as 1ts agricultural or
Industrial actlvities requlre laboroers,
the commlssioners of the department of
penal ingtitutions shall have powor, with
the consent of thoe governor to transfer
to tho tract of land upon which thao inter-~
medlato reformatory is to be located any
or all inmatog of tho llssourl reformatory
at Boonvlille and of the Mlesouri poniton-
tlary, who at the time of thelr last con-
vietlion warc betwoon the ages of soventoen
(17) and twenty-five (B5) yoars and who
aro sovving thoeilr flrst sontonce for con-
vietion of a felony. The numbor of convicts
thus to bo trangforrod at any tlmoe .is to
he llmited to tho number that can ho propor-
ly housod, guavded and carcd for and that
can be cumployed eofficlently, and cconomically
In the constructlon and oporatlion or maln-
tonance of the Intormedlate roformatory. In
go far as practlicable tho construction of the.
Intormediate roformatory shall be carvied on
by means of the labor of such of'fondars
0lligible to admlssion to it. In waklng such
tranafoers ag arc horoein authorlzod orslfovrence
shall be glven to those inmates of the Ililssourl
roformatory at Doonville ond who are cligible
to transfoer to the Intermediato raoformotory.
In moking tho trangfor of inmatos of the
Hissourl ponitontlary who aro olisible to
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transfer to the intermedlate reoforma-
tory preforanco shall ho given to the
youngoer ones and those who for good
roason aro most worthy or ln nced of auech
a transfor,

"h, Tho department of penal instltutlons
shall have the power, wlth the consent

of tho govornor, to trensfer to the peni-
tentlary any prisonor who subscguent to

his comnittal to the intermedlate reforma-
tory, shall bo shown to thelr satisiactlon
to have boen, at tho time of his convictlon,
twonty~{ivo years of apge or over, or to
have beon previously convicted of a felony;
and mey also transfer any apparently in-
corrifiilinvle prisonsr, whose prosence in the
roformatory appoars to be serlously detri-
montal to tho well-being of the inmates of
tha institution., And the superintendoent
may, by wrltten requicltlon, roquest the
return to the intormediate roeformatory of
any porson who may have beon so transferred
subjoct Lo the approval of the commlsslonors.
ILach person so transferrod to the poniten-
tiary dvall bo hold theroln, ond subjoet to-
all rulcs and disclpline thercof untll he
bocuomes aligliblo for releaso, accordlng to
the rules adoptau for tho ponitentiary, une-
logg rocallod Lo tho roformetory, as herein
providod, vy tho dopavtment of poenal insti-
tutlong,. 4nd 1t ghall De the duty of the
varden of the penltontiary to rocelvo such
prizonors as may be transforrod to hlm, and
proporly caro for them t11lLl gsuch timoe as
thelr rebturn may he asked for or untll the
tlme of tholr officiaT roleage from sald
ponlitontiary; it H furthor prov?dod, that
if in any caso 1t sholl po found oy the
dopartment of penal institubilons and the
govornor of thlg state, that a prisonor con=
fined in the Misgourl ponltontiary or the
Missourl reformatory at loonville, has beoen
lmproperly sentoncod to olther of theso in-
stitutions, and that such prisonor should
havo beon gontonced to tho Intormodlate re=-
formatory, such prisoner may, wlth tho consent
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of the povernor, be transferred to the
intormedlate roformatory, to bo and
become an inmate therein, subjoct to the
rules and discipline of such reformatory;
and 1t shall boe the duty of tha genoral
superintendent of sald reformatory to
recelve such prlsoner into sald roeforma- ,
tory as may be so transferred, and proporly
care for such prisoner thereln until such
time as such prisoner may be lawfully
paroled or dlscharged thereform, In like
manner, transfers may be made from the Mis-
sourl reformatory at BDoonville to the Inter-
mediate raformatory of any offendsr who,
subsequent to hls commitment, shall be
shown to their satisfmctlon to have been,
at the time of his convictlon soventeen
years or more of age, but less than twenty-
five and for the firat time convicted of

" a felony. In case of any transfors herein
get forth the convict 1s not to remaln under
the custody of the department of penal insti-
tutions for a longer time than that fixed in
the originel sentencs,"

Tach of these sectiona requires that persons sontenced
or transferred to the Intermedlate Reformatory be servlng sentence
undor a first conviction. Under this situation of tho law, in
tho first oxample you use, the socond sentence could not have
been to the Iptermedimte Reformatory oven though the boy 1s with-
in the proper age group to be sentenced to tho Intermedlate le-
formatory.

, In regard to the second matter, a Judgment findling a
juvenile to be a delinquent is not a convictlon of an oiffense
ond should noever be so consldered. Thoe laws relatlng to juve-
nile delinguency arc found in Articles 9 ond 10, Chapter 56,
R, Y. ilo. 1939, article 9 treating the mattor in counties of
50,000 inhabltants and ovor, and erticlo 10 pertaining to countios
undor 50,000 inhablbtants. In each of thoua asrticles 1s found s
dofinition of a delinquent child. Scction 9673, Artlele 9, Chap~
tor 56, defines a delincuent as follows:

e 3 % The words 'delinquent child! shall
include any child undor thoe age of soven-

toon (17) yoars who violates eny law of

this state, or any clty or village onrdlnanco,
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or who 1s incorriglble; or who konow-

ingly associateos with thleves, viclous
or immoral persons, or who 1s growing
up in 1dleness or crime, or who kiow-

repute; or who knowingly patronlzes.or
visits any policy shop or place where

any gaming dovice 1s or shall be oporatod;
or who patronlzes or vislts any saloon or
drarhouse whore intoxlcating liquors are
sold; or who patronige or visits any publle
pool room or bucket shepj or who habltually
wanders about the streot in the nighttlue
without being on lawful business or ococupa-

strosta or roads or public places durlng
school hours wlthout being on any lawful
business or occupatlon; or who habltually -
wanders about any rallroed yards or tracks,
or Jumps or who habltually hooks on to any
train, or ontors sny car or onglne wlthout
lawful authority, or who 1s oithor habltually
truant from any day school, or who, whilse '
in attondance at any school, 1s incorrlglble,
viclous or iimoral; or who habltually usas
vile, obacone, vulgar, profone or Indecent
lanpguapgo; or who 1ls gullty of Lmmoral con=
duct in any public place or about any school-

wlthout ©tho consont of its parents, guardlan,
or obther porson having legal custody and
control of such chlld, absents 1ltsoll from
home and romalns oaway ab night, or loltors
and sleops in alleys, cellars, wagons, bulld-
ings, lots or othor oxposed places. i 4 #

96900, Avticle 10, Chapbor 56, has tho followihg dofl~

i # Tho words 'delincuwont chlld' shall 1ln-
clude ony chilld under tho agoe of scventcon

or any clty or village ordinanca, or who

1s incorrigible; or who lmowlngly asgsocl-
ates with thleves, viclous or immoral nor-
sons, or who is growing up In idleness

or crime, or who lmowlngly viglits or onters
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& honse of 1ll-repute or any place where
any gaming device is operated; or any
saloon or dramshop where inbtoxicating
liguors are sold; or vho is eithor

- habltually truant from any day school,
or who, while In atten@ance at any school
is incorrigibleo, vicious or immoral, #+ %"

Theee dofinitions are not idennical but a judsment of
dolinquency umder olther has the same eficect, Tho purpese of

“the Juvonille Act 1s not to convies minors of criminal acts bub

to safeguard and roform children that may have erred, ix parte
Januszewskl, 196 I'ed, 123, The following quotation from the .
caso of State ex rel, Hatacia v. Buckner, 300 Ho, 35%, 1, c. 364,
ls very onlighteninz on the juvanile delinquency law.

"Tho cecond conte ntion is that the pro~
coonding iz ono for the punishment of

- crime and thet the act 1s invalid be=-
cause 1t deniles relator the protoction
of certaln constitutional provisions )
applicablo to trials for crime., LThere
is languagoe in the act that glves color
to the view that it aubhorizes Lrial and
punlsiment for crime,. It is obvious
that o cixlld on trial for crime with a
view to his convicitlion and punishmont
for the crime itself, as such, is en~-
51t1lod to invoke all the constitutional
provisions applicable in such o sltuaticn,
I he in old enoug to be tried and
punished Tor crimc, ho cannot be denied

constltutlonal r‘ghts a8 a defondant in

2 criminal caso becauso he has not atialned
a pavticenler ago, (2tate ex rol. v,
Tincher, 258 lics le co 19, ot soq.) 'The

ect has enotier aspact in which 1t is not
affocted by this rule. Its principal, if
not solo, purpose 1lg not trial and punishe
mont for crims, but tho protection and
support of nepgloctod children and the
reformeilion of dolinguent childron, It is
woell cotilod that in tho caso of dolinguent
childron thoe Stavo hog tho power in proper
clrcumstances to talis over thelw cu uody

(
2
In order to insuwvc thelr sccurlty, traianlng
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and reformation (State ex rol, v, Tincher,
gsupra, and cases cited; In re Sherp, 15
Idaho, 120, 18 L, i, A, (¥, 5,) 836, and
note; In ro Hook, 95 Vt, 497, 115 Atl.
730,) The power oxerted by the State,
parens patriee, ils assortod In its right
to supply proper custody and care in lieu
of that of which neglected and delinqusent
childroen are deprived, (Farnham v, Plorce,
141 Mess, l. c, 208; Ix parte Ah Peen, 51
Cel, 2803 In re Turner, 94 Kan, 115, and
‘casos cited,) A proceeding under the act,
tho alm of which, as in thls case, 1s the
exertlon of the State's power, parons
atrlae, for the roformation of & cnild
. ‘and not for his punishment under the

criminel law, 1s not a criminal case, and
the constitutlional guarantles respecting
dofondants in crimlnal cases do not apply.
This is obviously true and 1s the rule of
the declslons, (In re Sharp, supra, and
cagsoes clted; Com. v. Flsher, 213 Pa. 48;
Utate v, Brown, 50 Minn, 3533 Pugh v .
Dowden, 54 'la, 308; ix parte bowers,78

N Ores le co 3953 In re Powell, 6 Okla, Cr,
1., ce 507 ot s0q.; x partc Januszowski,
196 Ped, 1233 Unltod 3tates aox rel., V.
Behrensohn, 197 led. 9533 Lx parte Bartes,
76 Toxs CPs L. Cao 287 ot seqs.) In this
caso the alleged crimlnal act of relator
is not set up as a charge of crime and a
predicate of punishment under tho criminal
law, but morely as tho thilng which brings
relator wilthin tho definition of 'delin~
quéent children' in the act and shows he
is within the class ovor which the State
is authorlzed to oxort its power of quasi-
pareontal control., (Childress v, Sta%ei.
133 Tenna le. Co 123,) The informations
are so drawn, <The procecding 1lg not transg-
formed Into a prosecutlon for crime by the
more adoptlon of practlce In criminal casas
as far as appllicable under the act. Tho
purpose and substance .of tho act remains as
before, Convenlent machinery at hand 1s
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borrowed by the act to avold tho nccos-
8ity of settinU up lndependent machinory
of 1ts own,

Another helpful quotation ls taken from tho case of State ox rel,
Shartel v, Trimble, 333 lo, 838, -1, c; 891t

"3 4 @ A minor under the aga of seventeen
years cannot bo convicted of a crime in
a prococding in a2 juvenile court, as the
term conviction 1s understood in law,
State ox rel. ve Walker and Ex partc BRass,
supra-.Stato ve. Naylor, 328 lio, 335, 40
S. W, (2d) 1, ¢ 1082 (6),) The juvenile
court can only adjudge e chlld a noglected
child or a delinquent child, The two terms
have a distinet and separate meaning under
thio Juvenlle Act, A chlld may »e of good
character and yot, through no fault of 1ts
own, be declared a neglected child. (3)
A delinguent ¢hlld means one who has been
gullty of violatlons of the law or is in-
corrigible, vicious or immoral, (Sac,
14136, il. 8. 1929, Ex parte Naccarat, 328
Mo, 722, 41 S. W, (24) 176,.,) If a child
) proceedod againut as a dellnquont the
final juldpgment of the juvonlle court, 1f
againgt the chlld, can only be a judgment
docloring 16 to be delinquent. It is
immatorlal whothor the misconduct chdrged
areinst the child, by tho Informatlon,
consiste of vidatlions of tho criminal
atatutes or ol conduct, Though not viola=-
tions of tho law, whilch nevertheloss rondops |
the ehild lﬁbOHﬁl 1ule, vicious or immorala
In slther caso tho jud;nonu mus t ba that
the child is a dolianuent. The Juvonllo
court thoen has the euthority to placeo the
mlnor on probation or in somw institution
othor than the ponltontlary. % % &

ig apporont that
110 oourt 19 not

from these extracts from decislions 1
a judpnont of delinquoncy roaderod 1n tho juven
a convictlon but a c¢ivil judgmont,
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Conclusion

Prom the foregoing 1t is the conclusion of thils Depart=
ment that sentences to the Intermediate lLicformetory can only be
pronounced upon a first conviction and that any suvsequent sent-
once must be to the Penitentiary. IMurther, that a Judgment of
juvonile delinquency cannot be considered as a convictlon, even
though the dellnquency was proven by proof of acts which constle
tute lolonies under the laws of Missourl.

Respectfully submitted,
(r‘-‘-la ’Oo JACKSQN
Assistant Attorney General
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