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" : OQUNTY: Liablility for costs in prosecution of
a CRIMINAL: driving motor vehicle while-intoxicated
‘ » COSTS: upon acquittal.
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Honorable Pryan A, Willlaws
Prosecuting Attorney
Bollinger Gounty

HMarble II11l, lilssouri
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This will acknowledge recelpt of your requost for an
opinion, which reads:

"I would like to hsve an opinion as
to tho llabllity for ceriminal costs payable
by the County:?

"In a prosecution of a defendant for
driving a motor vehicle wihlle Intoxicated =
dafendant acquitted:

"Ts the County liable for defendant's
witness feos and mlleage attending Circuit
Court and the i elininary exantlnation?

"Is the Sheriff entltled to mileaze and
feos suﬁnonlnw defendant's witnesges?"

Soction 8401, He3. Moe 1939, sub-section (g), makes it
~an offenso for drivin“ a motor vehicle while in an intoxicated
condition or when ander the influence of drugs. Said sube-
sectlon is as follows:

"ifiscellaneous offenses. i & % 4 &

"(g) Driving in intoxicated conditions
Yo person shall operate a motor vehicle
whille in an intoxlicated condition, or
when under the influence of drugs.
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‘Section 8404, R.S, Mo. 1939, provides a penalty for the
above violatlon, under sub-section (c), making the offense a
graduated felony., Sub-section (c¢) reads as follows:

"Any person who vlolates paragraph (a)

. of section 2396, paragraph (a) of section
8398 or parag raph (£) or (g) of section
8401 shall be deemed guilty of a felony
and on conviction thereof shall be punished
by imprisonment in the penitentiary for a
term not exceedinp flve years or by cons
finement in the county Jail for a term not
‘exceedlng one year, or by a fine not ex-
ceeding one hundred dollars ($100.,00) or
by both such fine and imprisonment."

Sectlon 4223, R.S. Mo« 1939, provides that in case of
capltal cases and those in which the sole penalty ls imprison~-
ment In the penitentiary, upon acqulittal, the State shall pay
the court costsy thatyadll other trials on indictment or in-
formation, 1f the defendant be acquitted, the costs shall be
pald by the county, except when the prosecutor shall be adjudged
to pay them or otherwlse provided by law. Saild sectlon reads
as follows?

"Tn all capital cases, and those in
which iImprisonment in the penitentiary-
1s the sole punishment for the offense,
1f the defendant 1ls acquitted, the costs
shall be pald by the state; and 1ln all
other triasls on indictments or informa-
tlon, 1f the defendant ls acqultted, the

"~ costs shall be paid by the county in
which the indictment was found or informae-
tion filed, except when the prosecutor
shall be adjudged to pay them or 1t shall
be otherwise provided by law."

Section 4226, ReS. Mo. 1939, provides tinet when any persoa
shall be committed or recognlzed to answer for a felony, and no
indictment agalnst such person shaell be found, the prosecutor,
or person on whose oath the prosecution was commenced, shall be
lieble for all costs Incurred and judgment shall be rondered
against him, Sald section 1s as follows:

"In all cases where any person shall be
commltted or recognized to answer for a
felony, and no indictment shall be found
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against such porson, the prosecutor,

or person on whose oath the prosgecution
was commonced, shall be liable for all
the costs 1lncurred in that behalfy and
the court shall render Jjudgment agalnst
such prosecutor for the same, and in no
such case shall the estate or county
pay such costs "

Under Sectlon 3900, ReS. Mo 1959, the prosecuting attorney
1s specifically exempt from llability for costs 1in any case.
3ald section reads as followss _

"When the 1nformation_1s based on an
affldevit filed with the clerk or delivered
to the prosecuting attorney, as provided
for in section 3895, the person who made
such affidavit: shali be deemed the prose=-
cuting witness, and in all cases in which
by law an indictment i1s requilred to be.
indorsed by a prosecutor, the person who
malktes the affidavit upon which the informae
tion-1s based, or who verifies the ‘informa-
tion, shall be deemed the prosecutor; and
In csase the prosecutlion shall fail from eny
cause, or the defendant shall be acquitted,
such prosecuting witness or prosecutor shall
be llable for the costs in the tase not
otherwlse adjudzed by the court, but the
prosecuting attorney shall not be liable for
costs in any case."

In Clty of Carterville v. Cardwell, 152 llo. Appe 32, 132
3.Ws 745, the court defines costs in criminal proceedings as
charges fixed by law which have been nacessarily incurreéed ln
the prosecution of one charged with a publlc offense as compen=
sation to the offlcers for thelr services rendered.

In re Thomasson, 159 3,W. (24) 626, l.c, 628, the court
held that costs were unlkowm to the comuon law and the right
to costs 1s wholly dependont on statutory provisions allowing
sames In so holding the court salds

" s 2% 2 % The partles do not clte us

to a statute or a case specifically covor«

ing a situation such as we have here. In

the first place costs were unknown to the

common law and one's rizht to costs is now

wholly dependent on statutory provisions o
allowlng them., And guch statutes are
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strictly construed, 7 R.C.L., S6c+ 2, Ds
781y Van Trump v. Sanneman, 193 Hq. Apps
617, 187 3.W, 1243 Ix parte Nelson, 253
Mo, 627, 162 S.W, 167, There being no
statute speciflcally allowing costs in
such Instances or under such circumstances
or In such & manner is sufficlent to ex~
clude the claims of the appellant, # # % "

It was also held in Cramer v, Smith, 350 Mo. 736, 168 S.W.
(24) 1039, that in criminsl cases as in oivil cases the recovery
and allowance of -costs rests on atatutory provisions, and in
the absence of statutory authorigation no right to or liability
for coats exlists. / I :

Artlecle 2, Chapter 99, R.S. Mo. 1939, provides for millesage
and fees for summoning witnesses and thils includes both wit-
" nesses for the state and defendant.

~Section 4231, R,3. Mo. 1939, provides that the defendant
shall be entltlsed to process for witnesses to be lssued and
directed to the sheriff, so unquestiochably tho fee and mileags
caused in summoning witnesses for the defendant constitutes
part of the court costs,

In view of the foregolng authorities and citatlons it is
the opinion of thls department that this offense constitutes
a felony. However, the puniskment prescribed by statutes makes
1t a graduated felony and the ponalty provided by statutes
does not reaquire the person to be confined axelusively to the
State Peniltentlary, therefore the state 1z not required to nay
the costs upon acquittal, but the county must assume sald costs
as provided in Section 42235, supra, except when the prosecubor
shall be adjudged to pay sald costs as provided under Section
4226, supra. It ls the further opinion of this departuent
that upon acquittal for the offenso herein charged, the county
1s likewise subject to mileage and fees lncurred by the sheriff
In summoning defendant's witneases,

b

Beapectfully sumitted,

' . © AUDREY R, HANMETT, JR.
APPROVED® ' Assistant Attorncy CGeneral

Je e TAYLOR
Attorney Ceneral
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