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RIMINAL LaW: Civil courts of this state have Jurlsd&ctlon

to try military personnel for offenses against
the civil laws of Missouri. :

FILED

October 2, 1945

9

¥Mre. Hugh P, Williemson
Progsecuting Attorney
Callaway County
fulton, Missouri

Dear Sir: -

We are in recelipt of your reguest for an opinion,
dated September 29, 1945, in which you state that you de~
‘'sire to prosecute a member of the Armed Forces of the

United States in the Circuit Court of Cullaway County for
the offense of stealing a motor vehlcle. Accompanying
your request 1s a copy of a telegram from the Bursau of
Naval Personmel in Washington, D. C., advising that the
return of this individual to naval custody is not desired
until charges pending agulnst him in the civil courts are
fully disposed of. You desire our opinion as. to whether
the civlil courts would have Jjurisdiction of an offense
acalnst the c¢ivil laws of this state comnitted by a member
of the Armed Forces. :

A search of Title 34 of the United States Code of
Laws, which perteins to the organization and government of
the United States Wavy, falls to revesl any statute cover-
ing this situation, and there appear to bse no cases decided
involving a member of the Navy.

We find a case involving a soldier of the United
States Army, which we believe to be in point. In time of
peace, commanding officers of the United sStates Army are re-
quired to deliver offenders against the civil laws to e¢ivil
authorities for trial, by oection 1546, Title 10, United
States Code of Laws. However, in time of war, tnis section
is inoperative and wembers of the United States Army are in
the satie situation as those of the Navy, that is, there is
no statutory provision covering the situation at hand,
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In Caldwell v, Parker, 252 U, S. 376, 64 L. id. 631,
the appellant, a soldier in the Army of the United States,
serving in Alebama, was tried and convicted of the murder
Oof & civilian within the state of Alabama and not within
the confines of any military reservation, The conviction
was affirmed by the Supreme Court of Alabama, and appellant -
sought to reverse the action below on the ground that the
state court had no jurisdiotion of the person or appellant,
as that power was exclusively wvested in a court-martial,
slnce he was a member of the irmed Foroes., There had been
no demand made by military authorities for the return of
appellant prior to his sentenos, and the telegram submitted
by you with your request olearly indicates that the United
States Navy has no intention of demandling custody of the
a;ouaed until the charges ezainst him are completely disposed
of. :

After considering Seotion 1546, Title 10, United States
Code of Laws, referred to above, the opinion in Caldwell v.
Parker, supra, states, 1. c. 624 (L. ed.):

"Comprehensively oonsidering thess pro-
visions, it 18 apparent that they con~
taiu no direct and clear expression of &
purpese on the part of Congress, concedlng,
for the sake oi the argument, that author-
ity existed under the Constitution to do

.~ 80, t0 bring about, us the were result of
a8 declaration of war, the cowplote de-
struction of state.authority and the extra-
ordinary extension of military power upon

- which the argument rests., This alone might
be sufi'icient to dispose of the subject,
for, as seid in Coleman v, Tenncssee, 97
U, 3, 509, 514, 24 L, ed, 1118, 1121:
'With the known hostility of the American
people to any interference by the military
with the reguler administration of justice
in the eivil courts, no such intention
should be ascribed to Congress in the ab-
sence ol clear and direct langussge to that
effect.' Certainly, it caunnot be assumed
‘tiiat the mere exlstence of a state of war
begot of necessity the mililtury power as-
gserted, since the Articles oi war, origin-
ally adopted 1n 1775, were, as we have
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seen, in the very midst of the Ver for
Independence, modified in 1776 to make
cortuin the preservution of the civil

power.
% & Ak k%

Wk X ¥ We say this because even though .
1t be conceded that the purpoase of Con-
gress by the iArtlole of 1916, departing
from everything which had gone before,

was to glve to military courts, as the
mere result of a atate of war, the power
to punish as mlilitery offenses the crimes
specified when committed by those in the
mlilitery servioce, suoh admission 1s here
negligible becauge, in that view, the reg-
ulations relied upon would do no more than
extend the millitary authority, because of

a state of war, to the punishment, as mili-

tary orimes, of acts orlminal under the
atate law, without the slightest indlca-
tlon of purpose to exclude the Jurisdic-
tion of atate courts to deal wlth such sots
as offenses agauinst the state law.
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"It follows, therefore, that the conten-
tion as to the enlargenment of wilitaxy
power, as the mere result of a atate of
war, and the consequent complote destruc~
tion of state authority, are without merlt,
and thut the court was right in so decid~
ing and hence its judgment must be and it
1s affirmed.”

" ¥k * * The artioles of war do not Geprive
the olvil courta, elther in time ol poace .
or war, of the concurrent jurisdiction
previously vested in them over crines
against either federal or state laws coii-
mitted within the geographlcal limits of

1945

‘ The general rule is found in 6 C. J. ., page 425, Sec-
tion 38, and is stated as followsa:
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the Unlted States and the District of
Columbia by persons subject to wilitary
law, * ¥ *, ,

I w walver from the United states Navy should be nec-
essary in the cuse presented, we believe thut the onclosure
with your opinion request Ifrom the Bureau of Naval Personnel
is surficlent. There is not available to us at the present
time a copy of Navy Regulations, but we huve been advised
by the local office of the United States Navy, and it is a
matter of common knowledge, thiat the Bureau oi' Naval Pergson-~
nel has complete power over the agsignment and release of

naval personnel.

CONCLUSION

It is, therefore, our opinlon that the civil court in
this stute. having jurisdiction of the offense described by
you has Jjurisdilction and may proceed with tlie trial of a

- member of the srmed Forces under the circuMSuances.set out

in your request.

Respectfully subidtted,

ROBERT L. IYOIR
Assigtunt Attorney General

APPROVIED ¢
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Attorney eneral
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