Counties, road districts and
‘eitles rust file claim for its
share of such funds with the
State Auditor who shall issue
warrant therefor to the State
Treasurer who may then pay the
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Honorable lobert W, Winn

Dtate Treasuroer ) o ' | F I L E D

Capitol Bullding

Jefferson City, Missouri . | . g,
| | - Attention: Mr, Albert F. Smith,

Dear Mr, Winn:

This wlll acknowledge your letter of July 3,
1945, requesting an opinion concerning the subject
matter mentioned in your letter, Your letter 1s also
accompanied by House Bill #4269, an Act passed by the
1945 Legislature, which has a part thereof, Section 32,
which constltutes the basis of your request for this
opinion, Your letter states:

. "The Stete Legislature made an appro-
pristlon for the payment of the pro-
rated Bus & Truck Fees to the various
Counties, c¢itles, towns, and Speclal"
Road Distriots es shown 1n Section 32
‘of House Blll 428, copy of which is
‘attached hereto, but the Leglslature
dld not make any provision as to how
the payments were to be made or by
whqm they were to be made,

"The 1843 Legielature provided by an
additional seectlon, that the State
Treasurer should notify the County
Courts of the varlous countles and
the Board of the Olty of St. Louis,
who should make & requisition for’ :
the amount of noney due them, and
then the money waa sent ,to the County -
Clerk, whose duty it was to disburse
1t to the various cities or towns

or road districts, to which it be=~
longed in that partieular county.

"In the absence of any provision sas
to manner of payment, the State Treag-
urer respectfully requests an opinion
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I

enacted
tieally
Sectlon

864 and
Segsion
Seetlion

" relative to payment of fees due

Section 32, House Bill 429, psge 16, states that
sald eppropriation was under Section 5728, R.S. Mo, 1939,
Sectlon 5728, R.S. Mo, 1939, was repealed by the Act of
1943, at pege 864, and & new Sectlon known as 5728 was
In 1lleu thereof, which inecluded provisions prac-
and effectually the same as were the provislons of
5728, R.S. Mo, 1939,

Sald Section 5728, Lawe of 1943, appearing at pages
867, inelusive, was In turn repealed by the Extra
of the Leglslature, Laws 1944, page 45, and a new
to be lmown as Sectlon 5728 was enacted, oovering
the same subjJect matter, with practically the seme provi-
sions as were contalned iIn the Revision of 1939, and in the
Act of 1943, above referred to, and is in part as follows:

i

from your offlce as to the manner .
of payment and by whom to be made '
under the appropriation set out-
In Section 32 of House Bill 429,

the various countles, citles, towns
and Hoad Distrlots, from the Bus
and Truck Fees for the Blennum

1943 and 1944,"

"(a) In sddition to the regular regis-
tration license fee imposed on all motor
vehicles In this state, end 1ts pecrsonal
property tax, every motor carrier, ex--
cept as provided 1n sesction 5721 shall,
at the time of the issuence of a certi-
flcate of oonveniense and necessity
snd/or en interstate permit, and annually
thereafter, on or between January 1, and
January 15 of each calendar year, pay to
the state treasurer of the State of
Missourl the annuel license fes, as sot
out In this article, for the maintenance
end repalr of the publiec highwaysj 3 # %

LB U U R DR OO

"In all cases where the mileage of any
route covered by any certificate of cone
venience and necessity and /or an intere
state permlt 1ssued under the provisions
of thls article shall be In question,
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the public service commission shall by
order determine such question and the
order of the public service éommission
in such ceses shall be final,

"For the purpose of determining the
mlleage of any suech route, the certi~ -
ficate of the state highway commission,
with respest to state highways, the
county engineer, with respect to county
or other highways not constituting a
part of the state highway system, or
of the streets of any munieipal core
poration, and in the case of streets

in any munieipal corporation, the
certificate of any city engineer or
meyor shall be aceepted by the public
scrvlce commission as oconclusive evie
dence! ' ’ o

-

I 3k 46 S 4 9 4 3 % 5bw #* %#

"The commission, upon the issuance of a
llcense for any vehicle, as defined in
this artlele, shall notify the state
treasurer who shall receive the license
fee for such vehioclej and the commission
shell also notify the state treasurer
of the number of lineal miles of route

. used by the owner of that vehlcle and the
number of miles in which 1t operates on
state réads, the number of miles i1t oper-
ates on sounty roads and the number of
miles 1t operates on e¢ity roads not meine
tained by the state highway eomnission,
and the state treasurer shall distribute
and eredit to the state highway commis-
sion and to the proper county or clty in
the proportion that the number of lineal
miles of route used by the licensed motor
vehicles in each case bears to the number
of lineal miles of route over which such -
carrler operates end the said funds so
derived from seid license shall be uged
for the maintendnce and repair of the
highways and streets over which sald car=
rier operates." ‘

Thus we observe that the appropriation made by
BSection 32 of House B1ll 429, must be based upon Ssction
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5728, Laws 1944, Extra Sesslon, instead of Section 5728,
i, S. Mo, 1939, since sald Sectlon in Hevised Statutes
1939, was repealed as above indlcated.

Section 44a, Article IV, of the leat Conatitution
of Missouri, at the top of the left column, page 93c, 1s

as follows:-

"% 4 4 All atate motor vehicle registra-
tion fees, license taxes or taxes autho-
rized by law on motor vehiecles (except
the property tax on motor vehlcles and
state llcense fees or taxes on motor
vehicle common carriers) and also all
state taxes on the sale or use of motor
vehlcle fuels authorized by law, less

‘the expense of the colleetion of such reg-

istration fees and license taxes on motor
vehlcles and taxes on the sale or use of
motor vehlole fuels and less also the cost
of maintaining the State Highwey Depart-
ment and the State Highway Commission and
the cost of administering and enforcing
any state motor vehlcle lew or traffie
reguletion shall, after the issuance of
any of sald bonds and so long as sny of
sald bonds herein authorized remsain un-
pald, be and stand appropriated without
leglislative aotlion, to the payment of the
prineipal and iInterest of the said bonds
and for that purpose shall be credited

to the State Road Bond Interest and Sink=~
Ing Fund provided by law, # # 4 "

Sald Section 44a of sald Article IV of the Consti-
tution In the flirst independent paragraph in the right
column, on page 93¢, is as followas

"After the prinecipsl and intereast of
all of said bonds shall have been paid,
all state motor vehlecle registration

fees, llcense fees or taxes, asuthorized

- by law, on motor vehiecles (except the

property tax on motor vehleles and state
llcense fees or taxes on motor vehicle
common carriers) and also all state
taxes on the sele or use of motor vehicle
fuels, authorized by law, less the expense
of the collection of such registration

fees and lilcense taxes on motor vehilcles
and taxes on the saleé or use of motor
vehlcles fuels and less also the cost

of maintalning the State Highway Department
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/

end the State Highway Commlssion and
the cost of administering and enforec=
ing any atate motor vehlecle law or
traffic regulation, shall be and
' stand appropriated without legislatlve
actlon to the State Hoad Fund, to be
administered and expended under the
direction and supervision of the State
Highway Commission for the purposes and
in the menner hersinbefore set forth."

, It will thus be observed thet State llcense fees
and taxes on common carrier motor vehicles wers exempted
from vehicles required to pay the additional license fees
and taxes named in Section 5728, Laws of Missourl, 1044,
Extra Session, mo that the license fees and taxes pald
by that class of motor vehicles did not "stand eppropriated,
wilthout leglelative sction to the State Road Fund," but
were sublect to legislative sctlon appropriating the funds
derlived from such souree. to other purposes,

'The Leglslature .of this State at the Speclal Session
of 1944, had the rlght, without Constltutlonal restrietion,
to enact Section 5788, found on page 485 of the Speclal Ses-
sion Acts of 1944, providing that the llcensze feos and taxes
imposed upon motor vehiocles therein named, should go to the
counties, cltles and road districts therein named, The ap=-
propriation of like funds hed been mede by the Legilislatures
in the Sessions of 1941 and 1943, evidently with full knowl-
edge of the exemptlon provislons in Section 44a, Article IV,
supra, of the old Constitution, as to susch motor vehlcles,

Section 32 of House B1ll 429, makes e like ap=
propriastion of such llcense fees &and taxes as were made by
the Legislature in its respective Sessions of 1941 and 1943,
The only difference between the appropriations in House Bill
429, and the Acts of 194) and 1943, appropriasting money out
of the same fund, and for the pame purposes, as does House
Bill 429, 1s that House B1ll 429 does not carry the machin-
ory as was set up in .the Acts of the Legislature of 1941
and 1943, specifically direeting the Treasurer ag to the
method he should follow in distributing the fund.

The apprdpriating lénguagé-of Sectlion 32 of House
Bill 429, 1s as follows: ' v

"Section 3R, There is-hereby eppro=-
prlaiéd oyt of the State Highwey Dee
partment iund, end from the $1,555-
668,60 annual motor carriers license
fees collec?ﬁd during the blennium ,
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of 1943 and.1l944 under Sectlon 5728,
ReBe 1939, the total amount of
$106,590,63 to be pald to the countiles,
clties and road districta as hersinafter
named in the amounts set forth opposite
their names, as follows;"

] Then follbWs the names of the countles, clties and
road districts to whieh sald funds are to bs paid,

- Even though there 1s a failure in House Bill 429
to direct the State Treasurer as to the method he should
follow in distributing such appropristed funds, each county,
city and road distrioct nemed in said Seetion 32 would have,
and does have, the legsl right to present its clailm to the
State Auditor for audlting, end for the issuance of his war-
rant to the Stete Treaasurer to be pald the respective sums
as allocated to them from truck fees and bus fees as speci-
fled and as set opposite thelr respective names In sald.
© Sectlion 32,

The State Treasurer, is by law, prohibited from
paying money out of the State Treasury except as may be
speciflcally directed by law. ' ‘

: This was stated in Section 15 of Artiecle X of the
recent Constltution of Missourl, peges 150¢ and 15le, in

force when Sectlion 5728, Specilal Session 1944, was passed,
is es follows:

"Sec, 15, Deposit of State funds by

treasurerw-<how dilsbursed,== 1 ;
moneys now, or at any time hereafter,

*in-the 3tate treagury, belonging to
the State, shall, lwmmedlately on
receipt thereof, be deposited by the
Yreagurer to the credit of the State
for the beneflt of the funds to whieh
they respectively belong, in such bank
or banks as he may, from time to time,
with the approvel of the Governor and
Attorney General, seleet, the said
bank or banks glving security, satis-

- factory to the Governor and Attornesy
General for the safekeeping and pay=
ment of sueh deposlt, when demanded
by the State Ireasurer on his checke-
such bank to pay a bonus for the use
of such .deposits not less than the
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bonus pald by other banks for simllar
deposltsy and the same, together wlth
such lnterest and proflts as may accrue
thereon, shall be diabursed by said
Treasurer for tho purposes of the Statse,
according to law, upon warrants drawn
by the State Auditor, and not other
wise," S : o

To the same effect, 1s Section 28, Article IV of
the Noew Constitution of MlssouriQ which 13 as follows!

"Section 28, No money shall be
wlthdrawn from the state treasury
except by warrant drawn in accord-
ence with an eppropriation msde by
law, nor shall any obligation for ths
payment of money be incurred unless the
comptroller certifies 1t for payment
and the state audltor sertifles that the
expendliturea 1s within the purpose of
the appropriation and that there 18 in
- the approprlation an unencumbered bale
ance sufficient to pay 1t., A% the time
of lssuance each such cortification
shall be entersd on the gsneral accounte
Ing books as an encumbrance on the ape
; , - propriation, No appropriation shall
confer authority to ilncur an obligation
; after the termination of the flscal
| period to which 1t relates, and every
approprlation shall sexpire six months
after the end of the period for whieh
made "

The exact question and subject matter was not in-
voelved in the case, but ths same principle here involved,
wag helnz consldered by our Supreme Court in the case of
wtate ox rel. vs. lreasurer of Mlssourl, 41 lo, 590, l.c.
593, In determining the duties and powers of the State
Ireasurer In paying out publie money, the Court said: '

"It is the province of the 'reasurer
to see that all warrants presented

to him are drawn sgailnst the proper
fund, end drawn in such a mefner as

to make thei, when paid, such vouchers
as will show concluslvely to whom and
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‘ for‘what services the public moneys
have been peid out by him, # 4 # "

s

Sectidn,isozl, Articleil, Chapter 87, defines the
duties of the State Auditor, with respect to hearing and
audlting claims against the State., Said Section 1s as fol=-
lows: - S ' ' , :

"The state auditor shall be the
general accountant of the state,

- and- the keeper of all publiec account
books, acoounts, voushers, doouments,
bonds and ooupons, pald or redeemed,
And ell papers relating to the acwe
counts and sontracts of the state,
‘and ‘1ts revenue, debt and f{iscal
~affalirs, not required by law to be
placed in aome other office, or

- kept by some other person, and he

" shall also be secretary of the. state
board of equalization, snd shall
cauge &ll of the olerical work of
sald board to be performed by .the
clerks in his office." .

L Sections 13042 and 13043, setting forth the duty
of the State Auditor to draw, and the State Treasurer to
pay warrantg for claims audited and allowed against the

~ State, are respectively, as follows?

"Auditor to draw wavrani on treasurer
for claims allowed. «= In all cases
of accounts,audited and allowed agalnst
the state, and in all cuases of graonts,
- salaries, pay'nnd expenses allowed by
law, the audltor shall draw a warrant
on the treagurer for the amount dus,
The warrant“shall be in the following
form: :

No. ,
(Seal) Office of the State Audltor,
Jefferaon City, Mo,

, 190 .

The State Treasurer of Miésouri:

Pay to in cash, or by state
treasurer's draft made to’hia order

dollars out of any money appropristed
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for the payment of .

_,State‘Auqitor;

. By - o L
"Proyided, that in all cases where
state moneys are to be malled to
the payee of state auditor's warrants,
the state auditor shall teke his war-
rant to the state treasurer's orffice
and exchenge such state warrents for
state treasurer's drafts," .

Section 13043: L \

"No warrant to ke drawn or paid unless
money sppropriated for gax%en@ -
o warrant shall be drawn by the auditor

or pald by the treasurer, unless the
money has been previously appropriated
by law; nor shall the whole asmount -
drawn for or pald, under any one head,

ever exceed the amount aPpropriated
by law for that purpose,"

Sectlon 30 of Article IV of our New Constitution,
page 33 and page 34, exelusively and perpetually appro-
priates all Btate license feeos and tsxes vpon motor vehicles,
trailers and motor vehicle fuels, and respecting the manu-
facture, receipt, astorage, distribution engd sale, or use
thereofl, except sales tax on motor vehicles and trallers,
end all property taxes, for the purpose of constructing and
maintaining the State Highways, That part of saild Section

-~ 30, so providing, 1s as follows:

"For the purpose of constructing and
naintaining en adequate system of
connected state highways all state
revenue derived from highway users

ag an lncident to their use or right
to use the highways of the state, In=-
cluding all state license fees and
taxes upon motor vehicles, trailers,
and motor vehlele fuels, and upon,
with respect to, or on the privilege
of the menufacture, recelpt, storage,

/
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distribution, sale or use thereof (ex-
cepting the sales tax on motor vehicles
and trailera, and all property taxes.)
less the cost, (1) of colleotlon thersof,
(2) of maintaining the commisaion, (3)
of maintaining the highway depertment
(4) of eny workmen's compensation, (Ss
of the share of the highway department
in any retirement program for state:
employees as may be provided by law,
(6§'and of administering and enforeing
eny state motor vehlele laws or traffie
regulations, shall be eredited to a
speclal fund and stand appropristed
wlthout leglslative action for the fole
lowing purposes, snd no otheri "

While it 1is true that Seectlon 5728, Extra Session

1944, was not In gonfliet with Section 44a, Artiole IV of
the former Constiltution of this Stete, because the fees
and taxes pald by common carrier vehicles were exempted
by said Sectlon 44a from being appropriated for the cone
struction and maintenance of hishways, sald Section 8728
1s in conflict with Section 30, Article IV as hereinabove
quoted, of our present Constitution, However, said Sec~
tlon 65728, Laws of 1944, Kxtra Session, even though so in
conflict with the Constitution, unless sooner smended or

- repealed, will remain in force under the terms of Seetion
2 and Section 5 of the Schedule of our New Constitution
as read together, poge 62, of the outstanding pamphlet conw-
talning the Constitution, Section 2 1s as follows: (Sec-

~tion 5 being hereinafter quoted in g later paragraph)t

"Section 2., All laws in foree at the
time of the adoptlon of this Congtie
tutlion and consistent therewith ghall
remain In full forcece and effect until
amended or repealed by the general
asgembly., All laws Inconsistent with )
this Constitution, unless sooner ro=-
pealed or amended to conform with this
Constitution, shall remain in force
and effect until July 1, 1946,"

Section 5728, found in Laws of 1944, lUxtra Seasion
being lawfully enacted, aad in harmony with the Constitue
tion of 1875, and the appropriation passed by the present
segsion of ths General Asseibly, known as House B11l 429
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construed together, created valid obligations of the State
of Missourl respecting the claims therein enumerated,

By the terms of Section 5 of the Schedule, appended to

the Conatitutlon of 1945, such clalms maintain thelr valide
ity under the new Constitution, eand may be lawfully paid
aceording to law, Sald Seétion 5 of the Schedule, appended
to the Constitution of 1945, reads as follows: ‘

"All rights, olaims, causes of action
- and obligetlions existing aend all cone
“tracts, prosecutlons, recognizances
end other instruments executed: or ,
entered Into and ell indlctments whlch
shall have been found end informations
whlch shall have been flled and all
_agctions whloh shall have been instituted
and all fines, taxes, penalties and fore
feitures asseased, levied, due or owing
prior to the adoption of this Constitu-
tion shall continue to be as valid as
Af this Odnstitution had not been adopted."

The clalms of the various counties, cities and road
districts thereby constitute obligations which mey be pre-
sented to and audlted by the State Auditor in accordsnce
with the sectlons quoted, suprea, and upon his determination
that the same are valld may be pald upon & warrant issued
by the State Auditor directed to the State Treasurer,

It 1s apparent from the positive terms of maid
Section 30, Artlcle IV of the new Constitution, hereine
above quoted, thut such State llcense fees and tgxes therein
mentioned, upon the motor vehicles therein mentioned, may
not again be approprlated by the Legislature for any purpose
whatsoever, because sald Section 30, constitutes a perpete
ual appropriation of all of such funds exclusively for the
congtruction and maintenence of an adequate system of econ=
nected highways in this State., Any appropriation thereof
hereafter would be in confliet with said Section 30, Article
IV, of the present Constitution, and would be void.

CUNCLUSION,
It 1s, therefore, the opinion of this Uspartment:
1) That Section 32 of said House BDill 429, does

_ not‘contain sulfficlent direction to authorize the State

Ireasurer how to pay, or to whom to pay the funds approm
prlated, ' .
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2) That said Section 32 of sald House Bill 429,
does, 1n the sppropriation of the funds Involved to the
respective countles, road districts and oltles of the
State, create a financial obligation upon the part of
_ the State to each of them for the amounts set opposite
to thelr respective name, That each of them has the
right to present a elaim for the amount so appropriated
to each of them to the State Auditor for allowance, and
that 1f and when allowed by the State Auditor he may is-
sue his respective warrants to each of them drawn on the -
State Treasurer, who, under the statutes herelinabove clted
and quoted, will be. authorized to pay saild respective
smounts to the owners thereof. Such warrants to be drawn
in econformity to the terms of Bestlon 13042, K.S. Mo, 1939,
supra, and so as to make them, when pald, suoch vouchers
as will show conclusively to whom pald, and for what claims
public monles have been paid out by tha State Treasurer,

3) That if, under susch statutes as are now in
force, other like fees end taxes should be collested from
like sources, the ssme method of disbursement should be
followed until July 1, 1546, unless such statutes be sooner
emended or repealed, :

) 4) That after July 1, 1946, under the provisions.

| of Sectlon 30, Article IV, of the New Constltution of this

] : Stete, all State revenue derived from highway users &s an

| incident to their use or right to use the highways of this

| State, lnecluding all State llcense fees and taxes upon motor

j vehicles, trallers, and motor vehlcle fuels, and upon, with

f rgspect to, or on the privilege of the manufacture, receipt,
storage, dlstributlon, sale or use thersof (excepting the
sales tax on motor vehicles and trailers, and all property -
taxes), shall be credited to a speciel fund and stend ap-
proprilated without leglslative action for the purpose of
constructing and maintaining an adequete system of connected
State highways, and only for the purposes set forth in saild
Section 30,

lespectfully submitted,

GECRGE W. CROWLEY

Assistant Attorney General
APPROVED: '

- Je Eo TAYLOR
Attorney General
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