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ot CONSTITUTIONAL LAW-"’ Probate Judge unlicensed to prattice law
i " may succeed himself in office and be
maglstrate,

[ o ' FILED
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Honorable Thomas G, Voolsey
Prosocuting Attorney
Boonville, “Missouri

Dear llr. Woolsey:

Undoer date of April 11, 1945, you wrote to the
Honorablo Vano Thurlo, AuSlBLﬂnE AL(OBHG‘ Genoral, request-
ing an opinion as follows:

! "I believe that the newly adontad con-
| stitutlon has some inconsistoncios.
For Instance,; Section 25 of Article 5
provides that megistrates shall be
licensed to practice law as shall"
probate judges, - oxcept, however,
present probate judges, oven though
they are not llcensed %o practlce law,
may succeed thomselves. Also, prosent
juatices of the peace, or thoso who
have served as such for four years or
longer will be ellgiole to bo elected
mnaglstrate,

» "Cooper County has a population of
less than 30,000 inhabitants. The
two offices, probate judge and magls-
-trate, must be held by the probato
judge. Query: can our present probate
Judge, who is not a lawyer, succecd
himself? Ho must be a lawyer to be
the magistrate, and the magistrate
nust be probate judge.

"Our probate judge, Don U, Viilson, I1s
vory efficlent, honest and reliable,

e hope he can be re-clscted. Iilowover,
as I Interpret the new document, I think
he wlll be disqualilied.




L. e

‘Hon, Thomas &, Vioolsey | -2 ~ April 18, 1945

"This inconsistency has caused a great
deal of consternatlion among somo of us
and I wish you would give it some con-
slderation and let me have your inter-
pretatlion of the soctlon quoted.’

As Mr, Thurlo is on leave of absence from this
office at this time your request has beon assligned to the
wrlter for reply. While 1t iz a bit early for poople to be
interestsed in runninr for ofiice in 1946, the questlion you
ask 1s one of impurtance end one which will be of interest
in a groat many countles 1an the State and should be answered.

iefore proceading to a discusslon of tho quosation
asked, it 1s necessary to call your attentlon tec cortain pro-
visions of the Constibutlion of 1945 which are not mentloned
in your letter,as well as 'tho provisilon you do mention,

Sectlon 17, Article V, authorlzes probate courts,
This section is as followss

"provate courts shall be courts of record
and wniform in their organizatlon, jurise-
diction and procilce, except that a
soparate ¢lork may be provided for, or
tne judge may be roequired to act ex officio
, as his own clork."

Section 18 of the same artlclo creates thoe magis-
trate courts in sach county. Thoe flrst two sontences of this
sectlon are pertinent to your inqulry and are as follows:

]
"There shall be a magistrato court in
eachh county. In counties of 30,000
inhabitants or less, the probate judzse
shall bo judge of tho ma"istrate court.,"

The portion of Section 25, Article V, veforred to in
youvr letter, ls as follows:

Wi & % Dvery judge and maglstrate shall

be licensed to practlece law in this state,
excopt that probate Judges now 1n ofiice
nay succcoed thomselves as probate judges
without being so licensed, and oxcept that
psrsons who aro now justices of the peace,
or who have herstofore been Justleces of the
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peace in this state for at least four
- yaars, shall be 2liglble to the office
of maglstrate without being so licensed,"

In order to arrive at the answer to your questlon
it 18 necessary for us to refer to a few fundamental princi-
bles of law pertaining to the construction and interpretation
of constitutions, Those fundamental rules are taken from
Corpus Jurls pecundum¢ Volume 16:

Sectiqn 25,vpage 621

"A constitutlion should be construed as .
a whole and e;foct given to every part,
1 possible.

Sectlen-l4, page 49:

MA éconstitution should be construsd aa

fundamental law and should be interpre-
ted in such manner as to carry out the

broad general principles of government

stated therein."

Sectlon 15, page 51:

"Generally speaking, principles of con-

- struction applicable to statutes are
also applicable to constitutions, bubt not
to the extont of defsating the purgosas
for which a constitution is drawm,

Sectlon 16, page 51:

"A constitution should be construed so
as to ascertalin and glve effoct to the
intent and purpose of the fremcrs and
the people who adopted 1t,"

Section 17, page 55:

"Unless the meaning of the btorms employed
is not claar,.quessl\ng as o tho wilsdonm,
expedlency, or justice off a constitutional
p-ovislion play no part in the construction
theraol " :
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Section 18, page 55:

"A clear and unamolguocus constitutional
provigion cannot o evaded by construc-
tion bocauso 1t works a hardship or
absurdity, but a constructlion which will
have such offect will be avolded if
possible," a

Bearing these rules in nind, wo must also keod in
rmind the rule announced in the case of Law v, Poople, &7
I1l, 385, that "a strained cunstruction or astute Interpre-
tatlion tc a constitublonal clause, such as will avold the
intent of the framers of the insirument, will not he poralttod
in order to relleve agalnst any individual or local hardshions,"

The foregoing rules of constructlon are all well
ostabllished and have been frequently applied in cases, and in
connsction wa call your attentlon to tho followlng briei quo-
toations. S : '

: In the cuse of illtchell v, Lowden, 125 N, &, 566, a
caso wherein the Suprome Court of Illinols was coenstruing a
‘constitutional amendment posrtalning to the construction of
highways, the court at 1, c. 569 used the followlng langua;e:

o 3¢ 3 A conebitutlonal provision must
e construed like a statute with rof-
eronce Lo the objoct to be accoupllsohod,
and when the real purpose is apparent
the lenguago must be constiuod so as to

_carry the purpose into effect, -+t 1s not

%o be progumed that a provision was in-

"served in a Congtitutlion or statute with-

5 \ out reason or that a rcosult was intended
inconsistent with the judgment of men of
comrion sense gulded by veasons Not the

. letter of the law only, 1ts mere woirds,

. bubt its spirlt and object, must ne taken
into conslderation, and whcn 8 particular.
intent to offzct a specific purpose 1s
sanlfest, resPact nmust be pald to that
intentbe # & "

And agaln in the cass of Bakltenson v, Superior Court,
241 Pac, 874,tho Supremo Court of the State of California, in
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construing a conhtitutional aMbmdment pertaining to the juris-
¢ictlon of justices of tho noace, ooonopncod the following
rule (l, ¢, 876)12 .

Wy s % In ordor to determine what the
fromars of said amondmsent intended

by the lansuage employed 1n the fore~
golng portion thereof, the entire scope
and purpose of sald amendment as ex-
pragzced 1n the torms thoreof when read
as a whole must be looked to and miven
offact, # & «"

Fuftﬂum; fn the case of Watklns v, Duke, 82 S, W,
(2da) 248, the ppreme Court of Arkansas in construlng & consti-
tutlonal amendment pertalning to taxation, ruled as follows:

"The f irst sentence of the sectlon just
quoted, if it stood alone, would be de-
cisive that no city in thls state has
the power or authority to levy any
gspecial tax thercunder for tho purposes
gstataed therein 1in excoss of 5 mills on.
hé dollar for any one year, but the

language which immedlately follows
ronders it somewhat uncertain. Under
such circumstasnces, 1t bocomes our duty
to resort to well-known cenons of con-
struction, ' The primary intent of the
framers of tho amendment should bs as-
certained, Lybrand v. Wafiord, 174 Ark,
298, 296 “. W, 729, and in case of
Cambigulty, such intorpratation should
be adopted ag to avold inconveonlence and
absurdity. Hodges v. Dawdy, 104 Ark,
583, 149 S, W, 656"

The Constitution provides for probate courts and
nagistrate courts. It also provides that in countles having
a populﬂtlon of 30,000 inhabitants or less the provate judge
shall be tho maﬂistrate. It furthor provides that probate
judges and ma istrateq shall be lawyers, except that probate .
judges now 1n office mey succesd thomsslves if they are not
lovyers and that persons who have praviously hoen justlces of
the peace in this state for at loast four years, ﬂhall be

.elizgible for tha office of magilstrate. AL Fflrst glance 1t
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'7 would seem that there may be a conflict in those provisions,

for in one place the provision roqulres maglstrates, with the
ond excepbtlion that the pnersons who hove served as justices .
of the peace for at least four years, must be lawyers, However,
In construlng the proviaions of the. Constitution, e must gone~
sider them all together, and the same, sectlon of the Constitu-
tion which prescribes the quglifications for judpes of the
probate courts and for masistrates nlso nﬂrnﬂtv a judge of the
probate court, who is now in office and who is not licensed to
practlice law, to succesd himself, To hold that the Constitu-
tion authorizes a probate judge, who 1s not o lewyer, to succeed

"Dhimself to the ofilce of prooate Judge, but that the provision

of tho Consbtitutlion relsting to maglatretes forbids him to be &
nagistrate, when the Constitution further specifically provides
that the judge of the probate court in countlss having a popula-
tion of 30,000 Inhabitants or less, shall be the maglatrate,
would be the helght of absurdity snd would place an interpreta~-
tion upon the Constitution which would convict the framers of

- the Constitutlion of gross carelessneas.

Inasmuch as the Constitution specifically declares
that in countlos having a populatlion of 30,000 inhabltents or
losa, the judge of the probate court shall he the magistrate,
andé further provides that a probate judge who is not a lawyer
may succeed himself as probate judge, it necessarily follows
that he may also be the maglsirate.

Conelasion

It is, therefore, tho conclusion of thils department
that in countles haviang a population of less than 30,000 inhab=-
itants, a probate judse who is now sorving, 1f re-cluctod, may
succzad to the office of nrobate judre snd ey also .serve a8
the magistrabes :

Hegpectfully subnitted,

ie O JACLSON
APPROVED: Agslstant Attornsey General

J. B. TAYLOR
Attornsy Goenoral
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