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Probate Judge unlicensed to practic~ law 
may succeed himself in office and be 
magistrate. 

April 10, 1945 

Honorable Thomas G. Woolsey 
Prosecuting Attorney 
Boonville, Missouri 

Dear Ur. Woolsey: 

FILED 

~1 

Under date of April 11, 1945, you v;roto to the 
Honorablo Vuno 11hurlo, An sis to.nt Atto:L,ney G-enoral, :r•oques t­
ine an opin:Lon as follow·s: 

''I believe that tho newly adoptod con­
stitution has some incon[.:d.stonclos. 
For instance, Section 25 of Al"ticle 5 
provides that me.e;istratos shall be 
licensed to practice lo.w as shall· 
probate judges, - oxcept, however, 
present probate judges, oven though 
they are not licensed to practice law, 
ms.y succeed themselves. Also, prosont 
justices of the peace, or those who 
have sex•ved as such for fom" years or 
longer will be eligible to be elected 
magistrate. 

"Cooper County has a population of 
less than 30 ,ooo inha!)i tants. 'l'he 
two offices, pr.obate judge and magis­
trate, must be held by the probata 
judge. Query: can our p1;,esent probate 
judge, who is not a lawyer, succeed 
himself? He must be a la\~Jer to be 
the m~e;istrate, and the maGistrate 
m.us t be probate judge. 

11 0ur probate judge, Don u. V:llson, is 
vory efficient, honest and reliable. 
v:e hope he can be re-olocted. Hormver, 
n.s I interpret the new docurnont, I thin!~ 
he will be disqualified. 
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"This· inconsistency has caused a grea.t 
deal of cons.ternp.tion mnone; s omo of us 
and I wish you would give it some con ... 
side:r:aation and let me have your inter-
pi·etation of t11e section quoted." · 

A~ Mr, iJ.1hUl"lo is on leave of absonco from this 
office at this time,your request has been assignGd to the 
writer for reply. While it is a bit early for people to be 
interested in runninG for ofi'ice in :J,.946, the question you 
ask is one of impul1 ta.nce ;?.nd one which will be of interest 
in 'a g1,oat :11any counties in ·!Jhe State and should be answered. 

t~efore procoodinc; to a discussion of' tho quoation 
asked, it ls nocessa:r.'~r to call yom" attention to corte.ln pro .. 
visions of the Constitution of 1945 which are not mentioned 
in youl" letter, as 1N011 as ·the provision you do mention, 

' Section 1?, Article V, authorizes probate courts, 
This section ls as follows: 

11 2ro"'oato courts shall be cou:Pts of recor•d 
and 1miform. in thoil' organization, ,jul''is­
diction and pro.ctico 1 except that a 
so para te 6lol"k may be provided for, or 
the judge may be l"'Oquired to act ex officio 
as his onn clark." 

< 

Section 10 of the Drui1G article creates -the me.c;is­
trate courts in t3ach county. The first two sontoncos of this 
section are portinont to your inquiry and ape as follows: 

I 

"There shall be a maGistrate court in 
each county. In counties of 301 000 
inhabitants or less~ the probate judge 
shall bo judge of the magistrate court." 

The portion of Section 25, Al~ticle V, 1~eforx•ed to in 
your letter, is as follows: 

11 ~:· .;:- ·U· Every judge and m.a,s1strate shall 
be licensed to practice law in this state, 
except that probate judges now in office 
muy succeed themselves as probate judges 
without being so licensed, and oxcopt that 
pOl"Bons who aro now justices. of tho peace • 
or who have heretofore been justices of the 
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peace in this stat·a for at least four 
years, shall bB eligible to the office 
of magistrate without being so licensed," 

·In order to ari•ive. at the answer to your quostion 
it is necessary for us to refer to a few fundamental princi·· 
-~)1GB of law pertaininr; to the construction and intarprotnt:ton 
of constitutions. Those fundCL'!lontal rules are taken from 
Corpus Juris -~ecunduni,_ VolUlllo 16: 

S~ctiqn 23,_ page 62: 

''A constitution should be construed aa 
a whole and efi'oct given to every part, 
if' possible •'t 

Section '14, page 49: 

"A constitution should be construed ns 
fundamental law and should be intarpre ... 
ted ut such manner as lio carl."'Y out tho 
broad general principles of 13overnmont 
stated therain. 11 · 

Section lb, page 51: 

"Generally spealdnlj, principles of con­
struction applicable to statutes are 
also applicable to constitutions, but not 
to the extont of defeatinG the purwoses 
for which o. constitution is drawn. 

Section 16,; page 51; 

"A constitution should be construeC. so 
as 'to ascertain ancl sive effect to the 
intent and purpose of the frnrMJl"S and 
the people who adopted it .• 11 

Section 17, page 55: 

"Unless the 1ueaning ,of tl:..e torms employed 
is not clear, questi•;ns as to the wisdom, 
expediency., or justice of a constitutional 
pc'OV1sion play no part in the construction 
thereof." 
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Section 18, page 55: 

"A ciea:r and tiDnmbiguous constitutional 
provision cannot bo evado0. by constl'uc­
tion bocau::Jo it wo:t:lcs o. hal"'dship or 
absurdity, but a construction which will 
have such offoct will be avoided if 
possible~" 

Baarinc; these rules in r,lind, wo must also },:oog in 
mind the 1~ule annoWlced in the co.so of Lo.w,. v.' Poop1o 1 87 
Ill, 385, .that "a strainod. const:."uction Ol' astuts interpre ... 
tat ion to a. consti tutlonal cla.:uso, ouch as will avold the . 
intent of ·the .fl"ame:;.•s of tho Lns t.;l ... U::lont, will not be por<,li ttod 
in o1•der to 1 ... a liove · ag~ins t ru:.1y individual or local ho.rdshiDS." 

The foregoing'rulos of construction are all well 
established and have been fr>equently applied in cases, and in 
ccinnGction wo call youl" attention to tho followinG brief quo-. 
to.tion$. 

In the a~1.se of 1ilitchell v. Lowden, 123 H. B. 566, e..' 
caso wherein the Sup:l:'eme Court of Illinois was construing a 
consti·Gutional araend.rnent pC>rtaininc to the construction of 
highways, the court at 1. c. 569 used tllo following language: 

11 ~!- {~ -::· A conotit'lltional provision must 
be construod like a statute with rof~ 
eronce tb ,tho object to ~:Je ::wcaLlpli:::hod, 
nnd when tho ro3.l purpose is apparent 
the· lc.nguago must bo constr·1.wd sp ns to 
carry the pUrpose into effect. ~t is not 
to be pr-~stun.ed that a. provision wus :i.n ... 

· sorJ(jec.l in a Constitution o1~ sttJtute wlth­
out reason· Ol" tho. t a result r:as. intended 
inconsistent with tho jud:;ment of men of 
common sense guided by lloe,son.· :Not the 
lett~r of the lan only, its mere \"Joi·ds, 
but ito spirit and object, 1aust be taken 
into considera.t:ton, and when u par>ticuln:r 
intent to offoct u opociffu purpose is 
Hlunifest, l..,Gsl)~Jct mur:lt be paid to that 
intent •. ·l<- ·:} i:.ft 

And n;;ain in tho ca::D of Ba.ld-::c:ns on v. ;~tJ_pe:r.~tor C ou1~t, 
241 Pac. 8?4, tho f,upromo \)oul't of tho State. of Co.lifornia, in 
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construing a constitutional amendment pertaining to the juris­
(~ictlon of justices of tho ~_)oace, p:eonQ'l..:'l1.cod tho folloVTing 
rule (1~ c, 876)1 · · 

"·::. {f- ~r In ardor to d-etel"'nline what the 
fro.moJ:'S of said am~Jndm.ent intond<3d 
1Jy the lo.n:;ua.Ge ernployed in the foro­
goine portion thereof~ the entire scope 
and purpose ·.of said amendraont as e.x­
px>Gssed in the to:rms thereof lNhen read 
as a whole must be looke4 to and given 
offect • ·:~ {:. ~rtt 

Further, :tn the cs.so of Watkins v, Duke 1 82 S. VJ. 
(2d) 248, the S)lpreme Court of A:r'l::ansas in construinc; a con~.ti­
tutional amendment pertaininc; to taxation, rul~d o.s follows: · 

"The flrnt sentence of the section just 
quoted, if it stood alone, would be de• 
ctsi~e that no city in this stnte has 
the power or authority to levy any 
special tax thereunder for the purpose~ 
stated ther~in in excess of 5 mills on 
tho dollar for any one year, but the 
language which innnediD.tely follows 
renders it somewhat uncertain. Under 
such circumstances, it becomes our duty 
to resort to w all-lmowri ce.nons of con-
struction, ' The primary intent of the 
tr~~ers of tho amcnfunent should be as-
certained, Lybrand v. V·faflf'ol'd, 174 Ark. 
298 1 296 ~~."' V'l. 729 1 and tn cas o of 

· ambiguity,· such intorp:eota tion should 
be adopted ns to nvoid i:nconvccmionce and 
absurUi ty. Hodges v. DU\'ldy, 104 Arlc. 
583, 149 s. VJ. 656. 11 

Tho Constitution provides foP probate coud~s and 
magistrate courts. It also pl1 ovides that in cOUJ."1.ties having 
a population of 30 ,ooo inhabi to.nts 01~ less the probate judge 
shall be tho magistrate. It furthol> provides that probata 
judges and magistrate~ shall be lawyers, except that probate 
judces now in officn may succeoc1 themselves if they !H'e not 
lo.vryers and that parsons who havo pr::1viousl-s 1Joen justices of 
the pence in this state for o.t loant four :rears, shall be 

, eliglblo fol" the ofi' ice of raagis tra te. At f :trst p;lance 1 t 
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would seem that there may be a conflict in those provisions, 
for in one place the prov:ts ion Poqu.ires m~gistl"a tes, with the 
ona exca·pti·on ·that the persons who hnve served ns justices 
of the peace for at least fo'l.l.r -:rears,. must be law-.;Jers. However, 
in ccms"Grui:ng JG!Ie provisions of the Ccnsti tut1on, we must con ... 
sider them all together, and the sa.me, section of the Constitu­
tion which proscribes the quqlifica.tions for judr;es of tpe 
:;;rooate com .. ·ts and .for ma.:-;ist~ates 9.lso psrmits a judge of the 
probate court_. who is now in office and who is not licensed to 
practice l$w, to succeed himself. To hold that the Constitu­
tion authorizes a probate judge, who ie not a le.wyer, to succeed 

· himself to the offi:co of' probate judge, but that the provision 
ot tho Constitution relating to magiatrates .t'o:rbids him to be a 
rnaeiatrate, when the Constitution further specifically provides 
that the j\ldge of the probate court in counties having a popula­
tion of ;:so.ooo inhabitants or less, shall be tho m.ag1strate, 
would be the height o:r a.bs.urdity and \Vould place tm 1nterpreta• 
tion upon the Constitution which would convict the f~er& of 

.the Constitution of gross carelessness. 

Inasmuch as the Constitution specifically declares 
that in counties having a population of 30,000 inhabitants or 
less, the judge of the probate court shall be the macistrate, 
and further provide:J that a pl,obate judge who is not a lawyet' 
may succeed himself' as probate judge, it necessarily follows 
that he may also be tho raaelstrate. 

Uonclusion 

It is, theref·ore, tho conclusion of this department 
that i:a counties havinG a population or less than 30,000 inhab­
itants, a probate jude;o who is no\"tr serving, if Pe-olt:'lc ted, may 
succ)od. to the office of 9Pobo.te .jurJ.;:e m1.d mr,y nl~;o .servo as 
tlJ.e nucla ·sru te. 

AP.P:WVED: 

J • E • 'rAYLOR 
Attorney Gensral 

WOJ;:EG 

itospectfully su1Jmitted, 

i(;. 0. JACKSON 
Assistant t\ttornoy Gene1~a1 


