
DEPT. OF AGRICULTURE-­
~GRICULTURAL & VEGETABLE SEEDS: 

Neither agricultural ~or vege­
table seeds may be sold or of­
fered for sale in the State of 
Mo. under Sec. 14271, Art. 16, 
Chap. 102, R.s. Mo. 1939, nor 
may rules or regulations be 
adopted under Sec. 14272, unless 

vecember lG, l94G 
such seed-s are.free from the 
seeds of Canada thistle, 
Johnson grass, and field 
Bindweed (convolvulus arvensis) 

Dei)·~<rtrn.ont oi' Ao~icul f'm·e __ 
Jefferson Uity ,~1Jflsso1ti·T 

G-entlemen: 

don01·able o..1. Y •. r.oth 
Director Seed Division 

'rbis will uclnwwledge your letter of l'Elcent 
dttte to t:l:lis :Jer>n tment requesting an opinion on the 
sub joct mat tor covered in your letter. Ymw let tor• 
is as follows: 

'
11'Jill you please give us a written 
opinion as to whether or not hegu­
lations ,./10 p.."l.d 11, r·elntive to 
tolerances on noxious weeds, apl)ly 
to Section 14271• of the Missouri 
State Seed .Law. 

"We h.we held that the tolerancos 
do not apply to the above mentioned 
Section B.11d that Ac;r•icultural and 
Versetable seed cam1ot he sold in tJ:J.e 
State of r;dssouri if they contain an.y 
Lanacia t~istle, Johnson grass or .v'icld 
Bindweed seed whatsoever •. 

'
1An opinion at yoUI' enrliost convenience 
·will be appreciated." 

Your letter specif'ically :r·equosts the con­
struction l>y this .i.Jepurtment of the turm.s oi' Jcction 
1·'1271• E.G. Mo. 19~')9 1 a"ld the appllci1tion thc:r·oto of 
regulations ;flO and ,.j'll in the bouklet of l'G;Jlln.tions 
adopted by your Department. 

Section 14272, upon which you. brwe ,your rules 
set forth in said booklet for• the en:i::orcement of A1•ticle 
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16 of Chm;ter• 10~, r •• ~;. Mo. 1909, must be read and 
ap;Jlied in connection with Section 14271, the same 
Article, same Chapter. 

Said Section 14271, is as follows: 

11 It shall be unlawful for any per·son, 
firm, or• corporation to knowingly sell, 
offer or expose for sale or distribu­
tion in this state, for the purpose of 
seeding, any of' the agricultur'al seeds 
as doi'ined in this al .. ticle, unless the 
said seeds are free from the seeds of 
Ga1.ada thistle, Johnson grass, and field 
bindweed (convolvulus ar•vensis) • 11 

Mani1'estly 001d necessarily 1 regulations Ji'lO and 
itll 1n the booklet issued October 1, 19441 by your De­
partment, ru·e an inter•pr•etation of the power and authori­
ty, delegated to the Department of Agriculture in Section 
1':1:2?2, looking to the enforcement of' Article 16 and Chap­
ter 102, n •. s. Mo~ 1939. Indeed, the pamphlet is direct 
and clear on thu.t point since it states in the prenmble 
th erato on pa{fe 3, the 1'ollowing: 

"'rhe following 'regulati-ons 1 are adopted 
by Jorlll W. Ellis, Commlssionor of Aeri­
culture, under the authority sranted by 
Section 14272.of Article 16 1 Chapter lo~, 
K.s. Mo •. 1939." 

Section 1~272, R.s. Mo. 1939 1 tmdcr which your 
said regulations ,/10 and i¥11 are promulgat!;)ci, is as .Col­
lows: 

11 'l'he duty of enforci."lG this v.rticle 
and carrying out its ··>rovisions and re­
quil·ements shall be vested in the com­
missioner of us;ricul ture. ;l'he said com­
missioner1 upon notice to the seed 
trade oi' this state, through the ag-
r lcul tural 'bullet ins of the dep <"c~.L'tmen t 
and otherwise, ,shall be empowu1·od to 
adopt auoh l'easonable 'rules and regu­
lations' necessary to secu:ee tbe ef£'1-
cient enforcement of' this article: 
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Provided f'ttrthor, that the said co:rn­
missionor shall have !authority to 
maintain a laboratory with necessary 
equipment within b itnmial appropria­
tions, and is authorized to assign 
any of his ornployeea without addition-
al salary to aid in the administration 
oi' this article, and shall further ue 
reqnircd to secur·e an analyst or analysts 
lmd othel' necessal'Y employees and desig.:. 
nate reasonable remuneration the:eeJ'or, 

.for the proper enforcement and carry-
ing out of the provisions of this article. 
It shall be the duty of the said commis;. 
sioner within his discretion and ap:tJr·o­
priations to publish or cause to be pub­
lished the results o!' the. exrunination,. 
analysis and test of any srunple or srun­
ples ·of agricultural seed or mixture of 
such seed,. drawn as provided for in this 
section,. together with any other informa­
tion said commissioner may find advisable." 

Keeping in mind that suid Section 14272, as quoted 
above, dii·ects that youJ• Depurtrnent "~- ii· * shall be em­
power•ed to adopt SUCh reasonable t rules and l~O[!;U.la tiona t 
necessaz-y to secure the efficient enforcement of this 
article: i:· * * il, it is clear that said "rules and regu­
lations11 to be adopted and which have been adopted, by 
your Department, may p...:;rmit and prescr··ilJe. the mothod of 
doing all of' the things under said rules that are not 
forbidden in any othor Section of said Article 16. 'J'w·n­
ing again to said Section 14271, we observe that it ex~ 
pressly prohibits the sale of "any of the agricultural 
seeds as defined in this article, unless the said seeds 
are free .from the seeds of Canada thistle, Johnson grass,and 
field bindweed (convolvulus arvensis)." · 

Regulations 1110 and kll set forth in said booklet 
of your Department undor said Section 14272, are rn~o­
hibited, we think, from including any seeds to be sold 
under·· the terms of said Section 14271, 11 unless the said 
seeds ar•e ·free from the seeds of Canada thistle, Johnson 
grass, and field bindweed (convolvulus ar'vensis). 11 , und 
in determining the number or rates of occurrence for 
tolerated noxious weed seeds authoz•izod to be, sold unde1· 
said regulatiuns JlO and ,/1}• 

Said Section 14271 prohibits tlle inclusion oi' the 
seeds banned by it in the sale of 11 -l<- -)~ ~:- any of the 
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agricultural seeds us def'ined in thia article, -11- .;~ -!l-
11

• 

iJ.'hese sections mentioned and quoted are, with. others, 
all a pm·t of Ar-ticle 16, Chapter 1m~, h.S. Mo. 1939. 
'l'he regulations· named in this booklet setting forth the 
analysis of' tolertmces of certain "noxious weed seedsn 
may not include 11 the soeds of Canada thistle, Johnson 
grass, and field bindweed (convolvulus arvensis) 11

., be­
cause they are prohibited altogether from being sold 
under any pr·ovisions of' said Article· 16• or any regu­
lations made under said Article. 

'rhis result would not be affected by the adoption 
of the l:'elLerul Seed .Act as a part of said regulation num­
ber 11, Ol"" the tolerances specified thel"ein. 

'J'he enactment of Article 16, Chapter 102, n.s • 
. Ho. 193~, by t.lle Leu;iala.ture of this State was, and is, 
we tb.ink, a :Peasonuble and propez• exercise of its police 
powe:;:·s by the Stu .. te as un attl>ibute of sovereignty of 
the State. 'rhe police powers incident to the exercise 
of independent sovcr•eignty of the several States wore 
never su1·rend•)r·ed by the Sta tea to the J•'ederal Gover·n­
lnent upon the adoption of the l:'edoPal Constitution. 12 
c.J.,. pac;e 910, states it this way: 

11 l'inder the American constitutional system, 
the police power·, being an attribute of . 
sovereignty inherent in the oric;inal states, 
and not delegated by the foderal constitu­
tion to the United States, remains with the 
individual states. ·:f {;. * 11

• 

~ ootn.ote 38 iJ.nder tb.e above quoted text of' 
Cm'pus J·u.l' is cites .r.m:ny ca::.:os front tho United Sta tcs 
Sv.,;l'~;rrJ.e Gourt, and the b it;11 0ouri~s of uany of tho Jtatcs, 
:l.n h.aruony with the text quo!;ed. .So it will be seen that 
"Lh.e Leg isla tu1·e vms e:npovwr.•ed to, and did, 011act said ~;oc­
t ion 14271, as a rmPt of said Ar·ticle m1d Chap't-er as pollee 
:r:egula tions, to pl~ovide .for the r;enex•al welLu·e o:f the 
:Jtute. K.cowping this in mind, we think the toler·ances pre­
scribed in the said rede:ral Seed Act wm1ld be subordinate 
to the terws of said So<.:tion 14271, wl-,ich prohibits the 
inclusion vndol' any condit:lons, or f'or m:ry purpose, 11 the 
seeds or C:anada tlJ.:lstle, J"olmson grass, and field bind­
weed {convolvulus arvenais) 11

· .in any seeds of:Co1•ed for 
sale or· sold under said Article and ;,.;hapter·. 

v'Je believe you prope:ely interpl'et the tor·ms of 
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said Sections 14271 and 14272, and the intent of' the 
Legislature therein expressed, when you establish and 
follow the practices in your Department set forth in 
pa.r•u1;raph 2 of ~rour letter, which is as follows: 

"We have held that the tolerances do 
not apply to the above mentioned Sec­
tion and that A[,Sricul tural and Vege­
table saed cannot be sold in the State 
of Misaouri if they contain any Canada 
thistle, Jolmaon grass or l''ield .lJind­
weed seed whatsoever." 

We trust this will anawor your questions, 

UONCLUSIJH. 

It is, therefore, the opinion of this Dep~·tment 
that no agricultru•al or vegetable seed~, as defined in 
Article lG, Chapter 102, ii.S. Mo. 1939, may be ofi'ered 
.for sale or sold in the State of Missouri "unless the 
said seeds are free f'rom the seeds of Canada thistle, 
Johnson grass, and field bindweed (convolvulus arvensis)." 

J • 1~: • TAYLOR 
Attorney General 

Despectfully submitted, 

()-biJ.W}:!,; W • (;h'JVf~EY 

hssistant Attorney G-ener•al 


