C» -\ . DEPT., OF AGRICULTURE=-~- : Neither agricultural nor vege-
' KGRICULTURAL & VEGETABLE SEEDS: table seeds may be sold or of-
. Do , ¢ fered for sale in the State of
: Mo, under Sec, 14271, Art, 16,
: Chap, 102, R.S. Mo. 1939, nor
: may rules or regulations be -
: adopted under Sec. 14272, unless
_ such seeds are.free from the
Vecenber 16, 1940 seeds of Canada thistle,
‘ Johnson grass, and field |
Bindweed (convolvulus arvensis)

- ) 27 FILED
Departmeont oi Apriculture /2// ? l '

Jelferson City, wilssouri

o

Attention: fonorable . Y. hoth //
Lirector Sced Llivision

Gentlenment

This wlll acknowledge your letier of recent
date to this Jepairitment requesting an owinlon on the
gub joet matter covered in your letter. Your letler
1s as follows:

"Will you please give vs a written
opinion as to whether or not tegu-

" latilons ;10 and 11, relative to
tolerarices on noxious weeds, apyly
to Section 14271, of the liilssourli
State Zeced Law.

e have held that the tolerances

do not apply to the above meantioned

Section and thaet Apricultural and ' -
Veretable ssed cannot be sold in the

Stute of lMissouril 1f they contain any

Canaada thilstle, Johnson grass or vield

Bindweed seed whatsosver.,

“An opinion at your esrlicst convenience
‘will be appreciated."

Your letter specifically requosts the cone-
structlon by this vepartment of the torms of Zecetlon
14271, HeSe Mo, 1989, and the applicutlon thereto of
regulations 710 and (11 in the bovklet oi resjulatlous
adopted by your vLepariment.

sectiom 14272, u@on whiilch you boge your rules
set iorth 1in sald booklet foxr the eniorcement of Article
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16 of Chavter 102, r. 3. Mo, 1939, must be read and
applied In connection with Section 14271, the same
Article, same Chapter, ‘

said Section 14271, is as follows:

"It shall be unlawful for any person,
firm, or corporation to knowingly sell,
ofier or expose for sale or dlstribu-
tion in this state, for the purpose of
seeding, any ol the agricultursal seeds

- as deiined 1n this article, unless the
said seeds are free from the seeds of
Umada thistle, Johnson grass, and field
bindweed (convolvulus arvensis).'"

Manifrestly and necessarily, regulations /10 and
711 in the booklet 1ssued Uctober 1, 1944, by your De=
partment, are an interpretation of the power and authori-
ty, delegated to the Lepurtment of Agriculture in Section
14272, looking to the enforcement of Article 16 and Chap~
ter 102, H. 5. Mo, 1959, Indeed, the pamphlet is direct
and clear on thut point since it states in the premmble
th ereto on page 35, the following:

"The following 'regulations' are adopted
by John W, kllis, Conmmissilonor of Apgri-
culture, under the anthority granted by
Section 14272 .of Artlcle 16, Chapter 102,
d.5. Mo, 1953," .

Sectlon 14272, R.S. Mo. 1939, undcr which your
sald regulations ;10 and #11 are promulgated, is as fol-
lows:

"'he duty of enforcing this article

and carrylng out its =»rovisions and re-
gquirements shall be vested in the corie-
mlssioner of agrlculture, (he sald come
mlgsloner, upon notlce to the seed
trade of this state, through the ag-
ricultural bulletins of the depurtment
and otherwise, -shall be empowovied to
adopt such reasonable 'rules and regu-
lations! necessary to secure the effi-
clent enforcement of this article:
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Yrovided furthor, that the said com-
missioner shall have wuthorlty to
malntaln a laboratory with necessary
equipnent within biennial approprila-
tlons, and 1s authorlzed to assign

any of his employees without addltlone-

al salary to aid in the adminilistration

of thls arilcle, and shall {urther be
required to secure an analyst or analysts
and other necessary employees and desip-
nate recasonable remuneration thereflor,
.for the proper enforcement and carry-

Ing out of the provisions of thils article,
It shall be the duty of the sald comilse
sloner within his dlscretion und approe
prlations to publlsh or cause to be pub-~
llshed the results of the examination,
analysis and test of any sample or samne-
ples of agricultural seed or mixture of
such seed, drawn as provided for in this
section, together with any other informa=
tion sald commissloner may find advisable."

Keeping in mind that sald Sectlion 14272, as quoted
sbove, directs that your Department "# 3 # shall be emn=
powered to adopt such reasonable 'rules and regulations!
necessary to secure the efficlent enforcement of this
article: = % % ", it 1s cleur that sald "rules and regu-
lations" to be adopted and which have been adopted. by
your Lepartment, may permlt and prescrilbe. the mothod of
doing all of the things under said rules that are not v
forbldden in any othoer Sectlion of sald Article 16, ‘Yurn-
ing agaln to sald Section 14271, we observe that it ex-
pressly prohibits the sale of "any of the apgricultural
seeds as defined 1n thls article, unless the said seeds
are free from the seeds of Canada thistle, Johnson grass,and
field bindweed (convolvulus arvensis)." .o

Kegulations /10 and ;711 set torth in said booklet
of your Department under said Section 14272, are pro-
hibited, we think, from includlng any seeds to be sold
under the terms of sald Sectlon 14271, "unless the sald
seeds are free from the seeds of Canada thiistle, Johnson
srass, and I'leld bindweed (convolvulus arvensis).”, and
in determining the number or rates ol occurrence for
tolerated noxious weed seeds authorlzed to be.sold unde:
sald regulatlons ;10 and ;/1}.

Said Section 14271 prohibits the lnclusion of the
seeds banned by 1t In the sale of " i # any of the
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agricultural seeds as defined in this article, # % * ",
These sectlons mentioned and quoted are, with others,
0ll a part of Avtiele 16, Chapter 102, h.3. Mo, 1939,
The regulations named in thls booklet setting forth the
analysis of tolerances of certaln "noxious weed seeds"
may not include "the sceds of Canada thistle, Johnson
grags, and field bindweed (convolvulus arvensis)",, be-
cause they are prohibited altogether from being sold
under any provisions oi' sald Article 16, or any regu-
lations made under sald Article.

This result would not be afiected by the adoptlon
of’ the iederal Seed Act as a part of sald regulatlon num-
ber 11, or the tolerances specliisd therein,

'he enactment of Article 16, Chapter 102, il.S.
o, 195%, by the Legilslature of this 3tate was, and 1s,
we think, a reasonable and proper exercise of 1ts police .
poweis by the Stute as an attribute of soverelgnty of
the State. The police powers lacldent to the exerclse
of independent sovereisnty of the several States wore
never surrendcred by the States to the Pederal Govern-
ment upon the adoption of the l'ederal Constlitution, 12
Cede, page 910, states 1t thls way:

"linder the Americen constitutional system,

the polilce power, being an attribute of .

sovereignty Inherent in the oripinal states,

and not delegated by the federal constitu-

tion to the United States, remains with the

individual states, # & % ",

rootnote 38 under the above quoted text of

Lovpus Jurls cltes auny cases [rom the United States
Svsrone ourt, and the bhlgh Courts ol many of the States,
in harmony with the texl quoived, So 1t will be gven thut
the Leglslature was empowered to, and did, enact sald Sec=
tion 14271, as a part of sald Article and Chapter as police
regulations, Lo provide lor the general weliare ol the
Sstate., Keeping this in mind, we think the tolerances pre-
sceribed in the sald redural Seed Act would be aubordinate
to the terms of sald Scction 14271, which prohiblits the
Inclusion under any conditlons, or for any purpose, "the
seeds of Canada thistle, Johnson grass, and [ield bind-
weed {convolvulus arvensis)" .In uny seeds oitered for
gsale or gold under sald Article and Chapter,

e belleve you properly inteirpret the terums of
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sald Sections 14271 and 14272, and the Intent of the

Lesislature therein expressed, when you eatabllsh and
follow the practices in your Department set forth in

parasraph 2 of your letter, which 1s as follows:

"We have held that the tolerances do
not apply to the above mentioned Lec~-
tion and that Agricultural and Vege-
table seced cannot be sold in the State
of HMissouri 1lf they contaln any Canada
thistle, Johnson grass or i'leld Bind-
weed seed whatsoever,"

We trust thils will anawer your questlons,

CONCLUSIUN,

: It is, therefore, the oplnion of this Lepasrtment -
that no agrlcultural or vegeiable geeds as defined in
Article 16, Chapter 102, (i.5. Mo, 1939, may be ofifered
for sale or sold in the State of Mlssouril "unlesy the
sald seeds ure iree from the seeds of Canada thiatle,

Johnson gzrass, and field bindweed (convolvulus arvensis)."

itespectfully submitted,

GEOGRGH W, CROWLEY
Assistant Ativorney General

CAVPITGVLD e

J. 1, TAYLOR
Attorney ueneral
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