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OFFICERS: Office of magistrate is constitutional office 
~nd persons aspiring to such office should file 

MAGISTRATES: declarations with county clerk. 

April 20, 1946 

Honorable Viilson Bell 
Secretary of State 
Jefferson City, Missouri 

Dear Sir: 

'rhia departraent acknowledges receipt of your letter request­
L<'l['; an official opinion, \Vhich reads as follows: 

"Complying with your suc;c;estion of today, I 
o.n1 attaching hereto a letter from A. M. Harlan, 
an Attorney of Sedalia which is self-explana­
tory. Will you kindly furnish this office with 
an opinion o.s to whether the Office of IJlagis­
tro.te in the. County of Pettis, with a popU'lation 
of 33 1 000 is ~ state offibe or a county office." 

In connection wj_th your request we also quote the letter 
sent to you by Nir. A. ;.,1. Harlan of Sedalia, Missouri, v1hich reads 
as follows: 

"I have announced throu13h the County C ler1c, as 
a candidate for Judge of tl1e newly constituted 
l\iae;is tra te Court, and I am in a quandary as to 
whether or i1ot I 1Lave made announcement through 
the proper source. 

"There has been some discussion as to ·whether 
this office is to be placed in the catagory of' 
a State or County office. 

"If this queotion has been passed upon~ vll'ill you 
please advise me, and if not would you reque.st 
an opinion from the Attorney General, 

"Please reply as prorrJ.l':ltly as is convenient. 11 

Section 18 1 Article V, Constitution of 1945, creates the 
m.agistratc courts m1d :orov:Ldes as follows: 
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."Magistrate Courts--Probate Judc;es-·Number 
of t~agietrates--Salaries .--There shall be 
a magistrate court in each county. In 
counties of 30,000 inhabitants or leas, the 
probate judge shall be judge of the magis­
trate court. In counties of more than 30,000 
and not more than 70,000'1nhabitants~ there 
shall be one raagistrate. In counties of more 
than 7o,ooo and less than 100 1 00,0 :tzm..bitants 
there shall be two magietre.tes. In counties 

'of 100,000 inhabitants or more there shall b~ 
two magistrates, and one additional magistrate 
for each.addit1ona1 100,000 inhabitants, or 
major fraotion thereof. According to the needs 
of justice the foregoing number of magistrates 
in any county may be increased by not more than 
two, or such increased number may be decreased, 
by order of the cirQuit court on petition, and 
after hearing on not less than thirty days 
public notice. The salaries of magistrates 
shall be paid from the source or sources pre­
scribed by law.'' . 

This section supersedes Section '37, Article VI, Constitution of 
1875 1 which reads as follows: 

"Justices, of the peaco.--In each county there 
shall be appo:lnted, or elected, as many jus­
tices of the peace as the public good nla.y re­
quire, vJhose powers, duties and d._uration in 
office shall be regulated by law," 

The General Assembly is given the power toprovide for the 
adm.inistration of magistrate courts in Section 21, Article \', 
Constitution of 1945, which reads as follows: 

"Magistrate 0 ourts•-Adminis tration ....... 'l1he general 
assembly _shall provide for the administration of 
magistrate courts consistent with this Constitu­
tion. 11 

Pursuant to this grant of power the General Assembly adopted 
Senate Bill 207. Section 7 of Senate Dill 207 provide~ for the 
transfer of duties and authority from justices of the peace to 
magistrates and, in part, reads as follows: 

"·:~o -;r -:r All justices of the peace of this state, 
a.t the expiration of their present terms of 
office, shall immediately thereafter deliver to 
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the clerk of the magistrate court of their , 
county or district in which their courtroom 
is located all dockets, records, books, 
papers and documents appertaining to their 
offices, or relatine to any suit, ma.ttE~r· or 
controversy committed to them in:their 
official capacity, and the r.~gistrate for 
any county or district upon entering upon 
the duties of his effie$ shall be entitled 
to SUCh bOOltS 1 paperS I and recordS in and 
appertaining to any office of the justice 
of peace.then, or thereafter, becoming vacant 
in said courit~ or district." 

Under this section the magistrates assuming the duties of' 
their office will take possession of all dockets, records, books, 
papers and documents appertaining to the off·ices of justices of 
the peace, and will take over the duties of the justices of the 
peace upon the expiration of their present terms of office, 

In the case of State ex rel. Rowan v. Pollock, 310 Mo. 620, 
276 s.w. 20, there· was involved the question of the jurisdiction 
of the justice of the peace. The court, in defining the office 
of justice of the pe~ce, said the following, at s.w. l.c. 21: 

11 The offica o;f justice of the peace is a con .. 
stitutional office, and is provided for by 
section 37 of article 6 of our Constitution 
thus: 

11 'In each county tb.ere shall be appo1nted 1 or 
elected, as many justices of the peace as the 
public good may requ:lre, whose powers, duties 
and duration in office sliall be regulated by 
1 aw. ' 11 

In the case of Wilson v. Walters, 112 Pac. (2d) 964, the 
term 11 consti tutit)nal officers" was defined as follows: 

":!- l<- ·~· Constitutional officers are persons who 
duly occupy by appointment or election consti­
tutional offices. A constitutional office as 
distin3uished from a municipal or legislative 
office is one created or provided for by the 
Constitution ~;~ .;: ·~'" ·~~ .. ~e- .;~4 :i- :\· ·:~ .. ·~~· ;~. ·~:· ~~· -~~· ·j~· -;t·" 

It is, therefore, our notion that the office of magistrate, 
which has been created by our present Constitution, ls a consti­
tutional office. And, by t;ha same token, magistrates would be 
constitutional officers. 
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The jurisdiction given each magistrate is coextenstive with 
his county. Section 19, Article V, Constitution of 1945, provides 
as follows: 

11 lVlag:lstrate Districts--Jurisdiction of Dis ... 
trict Magistrates--Organized Magistrate 
Oourts.-.. After each census of the United 

• States the board·s of election comrnissioners, 
or if none, the county courts, shall divide 
counties having more tl~n one masistrate into 
districts of compact and contiguous territory, 
as nearly equal in population as may be, in 
each oi' which one magistrate shall be elected, 
Each of such magistrates shall have jurisdic­
tion coextensive V(i th the county, and the mag-is­
trates may organize into a court or courts with 
di vi.sions • 11 

· 

Sec.tion 8 of Senate B:tll 207 defines the jurisdiction of magistrat~s 
as follows: · 

"Each magistrate shall have jurisdiction co­
extensive with his county and the magistrates 
may or~anize into a court or courts with divi .. 
slons. 

Although the off'ico of r:lac;istl"~ate is a constitu'i:;ional office, 
we are constrained to say that, between a. state office and a 
county oi'fioe, the office oi' magistrate more closely resembles a 
county office in view of the fr:tct that the jurisdiction oi' e<ach 
magistrate is only coe:x.tensiva with his county. 

Section 11553, R. S. iVIo. 1939, provides for the manner in 
which a person who aspires to public office shall file his declara­
tion, and reads as follows: 

~------ ----- - --

"lio person shall file more than one wri tJGen 
declaration indicating the party designation 
under ·which his nam.e is to be p:r:i.n ted. on the 
official ballot, and all declaration papers 
shall be filed e.s follows: 

11 1. For state officers, representatives in 
conr;ress, courts of appeals and circuit judges, 
and those members of the senate and assembly 
whose districts comprise more than one county, 
in the office of the secretary of state. 

rt2,_ For officers to be voted for wholly within 
one count-y 'or in the city of St. Louis, in the 

• 
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office of the county clerlt of such county 
or tllo office of the election commissioners 
of the city of·Dt. Louis," 

' .. 

As previously decided, tl~ office of magistrate is a consti­
tutional oi'flce, and persons seeking such office \'1111 be voted 
for wholly within one county. Consequently, their declarations· 
should be filed in the office of the county clerk, in compliance 
with Pa!'ag:raph 2, of Section 11553, supra. 

Conclusion 

It is, therefore, the opinion of this department that the 
office of maelstrate is a constitutional office and persons seek­
ing such office will be. voted for wholly within one county. 0 on­
sequentJ.y 1 such J:Jersons should file their declarations in the 
office o:f the county clerk in their respective counti.:HJ in compli­
ance with Section 11553 1 R. s. 11o. · 19:39. 

APPROVED: 

J. E. TAYJ...OR 
Attorney General 

RFT:GP 

Respectfully submitted, 

lUCliAHD F • 'rliOMf'SON 
Assistant Attorney General 


