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OFFICERS: Office of maglstrete is constitutional office
: and persons aspiring to such office should file
MAGISTRATES: declarations with county clerk.

April 20, 1946 FI'LLED
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{lonoreble Wilson Dell
Secretary of State
Jefferson Clty, HMissourl

Desr 3ir:

Thls department acknowledges recelpt of your letter request-
lng an officlal opinlon, which reads as follows:

"Complylng with your suggestion of today, T

an attachlng hereto a letter from A. I, Ilarlan,
an Attorney of Sedalias which is self-explana- _
tory. WIill you klndly furnish this office with
an opinion as to whether the 0fflice of lagis-
trate in the County of lettis, with a population
of 33,000 is a state office or. a county office,"

In connectlon with your request we also quote the letter
sent to you by Mr. A. }. Uarlen of Sedalia, Missourl, vhich resds
as follows: :

"I have announced through the County Clerk, as
a candidete for Judge of the newly constituted
laglstrate Court, and I am in a quandary as to
whether or not I have made announcement through.
the proper source.

: "There has been some discussion as 4o whother
thls office 1is to bo placed in the catagory of
a State or County oiflce.

"If thils question has been vassed upon, wlll you
please advise me, and 1f not would you request
an oplnlon from the Attorney General,

"Pleage reply as promptly as is convenlent."

sectlon 18, Article V, Constitution of 1945, creates the
maglstrate courts and provides as follows:
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Magistrate Courts--Probate Judges=<Number

of Megistrates=~-Salariles,-~-There shall be

a maglstrate court in each county. 1In
countles of 30,000 inheblitents or lesgs, the
probate judge shall be Judge of the magls- -
trate court, In countlies of more than 30,000
and not more than 70,000 inhablitants, there
shall be one maglstrate. In countles of more
than 70,000 and less than 100,000 inhabltants
there shell be two magistrates., In countiles
‘of 100,000 inhebltants or more there shall be
two maglstrates, and one additional megistrate
for esch addltionel 100,000 inhsbitants, or
major fraction thereof. According to the needs
of Justlce the foregoing number of megistrates
in any county may be increased by not more than
two, or such increased number may be decreased,
by order of the oircult court on petition, and
after hearing on not less than thirty days.
public notice. The salaries of maglatrates
shall be psld from the source or sources pre-
scribed by law.". J

This section supersedes Sectlon 37, Article VI, Constltution of
1875, which reads as follows:

"Justices of the peace.--In each county there
shall be appointed, or elected, as many jus-
tices of the peace as the public good may re-
qulre, whose powers, dutles and duration 1in
office shall be rogulated by law,"

The Gencral Assembly is given the power to.provide for the
adninistratlion of maglstrate courts in Section 21, Artlcle V,
Constitution of 1945, which reads as follows:

"Maglstrate Courts=--Administration.--The general

assenbly shall provide for the administration of

magisﬁrata courta consistent with this Constitu-
- tion, ‘

Pursuant to this grant of power the General Assembly adopted
Senate B11l 207, Sectlon 7 of Senate DB1ll 207 provides for the
transfer of dutles and authority from justices of the peace to
maglstrates and, in part, reads as follows:

e 2 % ALl Justices of the peace of this state,
at the expiration of thelr present terms of
office, shall immedlately thereafter deliver to
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the clerk of the magistrate court of thelr
county or distriot in which thelr courtroom
1s located all dockets, records, books,
papers and documents eppertalnling to theilr
offices, or relating to any sult,; matter or
controversy committed to them in ‘their
official capaclty, and the maglstrate for
any county or distriet upon entering upon
the ‘duties of his office shall be entitled
to such books, papers, and records in and
appertaining to any offlce of the justice
of peace .then, or thereafter, becoming vacant
in said county or district.".

Under thils section the magistrates assuming the duties of
thelr office will take possession of all dookets, records, books,
papers and documents appertalning to the offices of justices of
the peace, and wlll take over the dutles of the Justlces of the
peace upon the expiration of thelr present terms of offlce,

In the case of State ex rel, Rowan v. Pollock, 310 Mo. 620,
276 S5,W, 20, there was lnvolved the question of the jurisdiction
of the justice of the peace, The court, in defining the office
of justice of the peace, sald the following, at 3.,W, l.,c. 21:

"The officoe of Jjustice of the peace is a con-
stitutional office, and 1s provided for by
gectlon 37 of article 6 of our Constitution
thus:

"1In each county there shall be appolnted, or
olected, as many Jjustices of the peace as the
publlic good mey require, whose powers, dubtles
and dﬁratlon in offioe shall e regulated by
law,!

In the case of Wilson v, Walters, 112 Pac. (2d) 964, the
term "constitutional officers" was defined as follows:

" % % Constitutlonal officers are persons who
duly occupy by appolatment or selesction consti-
tutional offlces, A constitubtlonal office as

- dlstinguished from a municipal or leglslative
office 1s one created or provided for by the
Constitutlon ¢ & 9% 5 3 26 3 30 0 0F 56 3% % 9 ge o wM

It 1s, therefore, our notlon that the office of magistrate,
which has been created by our present Constitution, is a consti-
tutional offlce. And, by the same token, magistrates would be
constlitutlonal o;ficers.
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The jurilsdictlon glven each magistrate ls coextenstive with
his county. Section 19, Article V, Constitutlon of 1945, provides
as follows:

"Magistrate Distrlcts--Jurisdictlon of Dis~
trict Magistrates=-Organized Maglstrate
. Courts.--After each census of the United

* States the boards of electlon commissloners,

- or if none, the county courts, shall divide
counties having more than one magistrate into
distriots ol compasct end contiguous territory,
as nearly equal 1n populatlon as may be, In
sach of which onse magistrate shall Le elected,
Each of such maglstrates shell have jurisdic-
tlcn coextensive with the county, and the magls-
trates may organige lnto a court or courts with
divigions,"

Sectioh,a of Senate Bill 207 defines the jurisdiction of maglstrates
as follows: ‘ )

"Hach magistrate shall have jurisdictlon co-
extensive with hls county and the maglstrates
may organize into a court or courts with divi-
slons, ‘ '

Alvhough the offlce of maglstrate 1s a constitubtlonal office,
we are consbrained to say that, between a state office and s
county office, the office of maglistrete more closely resembles a
county office in view of the fact that the jurisdlctlon of each
maglstrate 1s only coextensive with his county.

Section 11553, R. S. ¥o. 1939, provides for the manner in
which a person who asplres to publle office shall file his declara-
tlon, and reads as follows:

"ljo person shall fille more than one written

declaration indicatlag the party deslgnation
under which his name 1s to be printed on the
official ballot, end all declaration papers

ahall be flled as follows:

"1, For utote officers, repnresentatives in
congress, courts of appeals and clrcuit jJjudges,
and those nenbers of the senate and agsembly
whose dlsbtrlcts comprlse more than one county,
in the offiece of the secretary of stats.

"o, l'or officers to be voted for wholly within
one county or 1n the c¢ity of 3t. Louis, in the
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offlce of the counbty clerlt of such county
or the office of thoe electlion commissioners
of the city of 3%, Loulg,"

As previously declded, the office of maglatrate 1ls a consti-
tutional office, and persons seeking such office will be voted
for wholly within one county. Consequently, thelr declaratlions-
should be filed in the office of the county clerk, in compliance
wlth Paragraph 2, of Sectlon 11553, supra.

Conclugion

It is, therefore, the opinion of this department that the
offlce of maglstrate 1s a constitutional office and persons seek-
1ing such offlce wlll be voted fur wholly within one county. Con-
sequently, such persons should file their declarations In the
offiece of the county clerk in their respective counties in compll-
ance with Sectlon 11553, R. S. o, 1939, '

Respectfully submitted,

RICIIARD "'y TOM2S0I.
Agslstant Attorney General

APPROVED:

J. &, TAYILOR
Attorney General
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