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Januaryxlz, 1946

Honorable L. Madison By&atérﬁ

Prosecutlng Attorney
Liberty, Missourl

Dear Mr. Bywaters:
| This will acknowledge recelpt of your letter of reeent dlbw

requesting an offleial opinlon of this departmsnt Aok 1ltﬁnr
reads as followst

"Bnclosed herewlth you will please find copy
of petition in case no, 189556 in the Ciroult
Court of Clay County, Mlasourlj copy of petite
lon in case no, 17199 filed in Circuit Court
of Cley County, Missourl; letter of December
26, 1945 from the Kansas Clty Power and Light
Co. to Clifford T, Halferty, County Collector
of Clay County, Missourl, and letter of Dec~
ember 28, 1945 of (Olifford Halferty, County
Collector of Clay County, Mlssouri, to Mr.
Alan F, Wherritt, attorney for Kansas Clty
Power end Light Co.

"In the cases above mentioned, namely case

no. 16955 and no. 17199 the Clroult Court of
Clay County found for the relator and in each
case lssued 1ts peremptory writ of mandemus.
In cese no, 16955 the peremptory was issued
on Februsry, 19, 1944. In case no. 17199 the
peremptory writ was lssued on January 6, 1948,

"The seme situation is now confronting the
- County Collector as was presented and declded

in the two cases heretofore mentioned, The
County Collector, as you wlll readlly ses from
his letter, has refused to accept the tender of
check of the Kansas Clty Power and Light Co., Just
eas he dld in the two prevlious cases. It 1s now
the position of the Kansas Clty Power and Light
Co. that they are not golng to petitlion the
Circult Court for another writ of mandemua. In
other words they teke the poasltlon that they have
made tender by check of all taxes that they feel
they are required to pay and rely on the previous

-
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judgments rendered by the Clreult Court of
Clay County to sustaln them in thelr position. .

"The County Collector frould llke to have your

opinion as to whether or not he should accept

E the tender that has been made and he should

' elso llke to know that 1f he accepts such

tender he ls protected under the declslons
in the prilor cases declded by our Clrcult Court.
He 1s anxlous to have your opinion in this regard
a8 soon a8 possible for the resson that he is

! requlred to make dlstribution of texes by January

15, 1946,"

From your letter and the other documents attached thereto and

wferred to in your letter we understand your questions to relate

$0 the valldlity of a tax levied by your county court for the bene-
t of two public water supply districts located in Clay County.

~ We have considered the two guestions which you have propounded
we have decided that they cen best bs determined by the consider-
n of the legallty of the taxes sought to be collected.

Vie have noted the case of State ex rel., Halferty vs. Kansas Clty
iy and Light Company (decided September 10, 1940) 145 S, W. (24)

8, This 1s a case involving a simllar tex upon the same corporation
By the statutes then existlng reletive to the authority to levy
gollect taxes for the benefit of the Public Water Supply Districts.
;a8 held that the State Board of Hquallzation dld not have authority
pportion any part of the "dlstributable" property of such corp-

on to a public water supply district for the reason that such
wator supply districts were not included within the stetute
rating political subdlvisions to which such apportiomment might

At the time the declslon was rendsred in the Halferty case the
‘ 5 relating to the assessment and apportionment of the "distrib-
" property of electric power end light compenles had been
in the State Tax Commisslon under subparagraph (6) of Sectilon
S. Mo. 1929, and under the further provisions of Sectlon

3. Mo, 1929, as emended, Laws of 1933, page 422, 1t was pro-
at "taxes levied thereon shall be levied and collected in the
2 18 now and hereafter provided by law for the taxation of
, property in this state". _

then existing statute relating to the apportionment of such
table" property was Sectlon 10022, R. S, Mo. 1929, reading,
as followss

"8g1d board shall apportion the aggregate value
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of all property hereinbefore specified
belonglng to or under the control of each

. rallroad compeny, to sach county, munlcipal
townshlp, clty or 1lncorporated town in which
such road is locested, according to the ratlo
which the number of mlles of such road completed
in such county, munlclpal townshlp, clty or
incorporated town shall bear to the whole length
of such road in thls states# # #" (underscoring
ours)

‘ Under the statutes quoted, supra, the Supreme Court held in the
- _Helferty case, in part, as follows at l.c. 1221

"(6~10) From the foregoling 1t appears the
county court 1s not authorlzed to levy taxes
upon the dlstributable property of rellroads
until the valuation thereof, as equallzed and
adjusted by the State Board of hkguallzatlion
has been certified to 1lt, and may then levy
for municipal townships, citles and other
local subdivisions only as by the statutes
provided. This brings us to conslderation
of an 1lnslstence strongly urged by appellant,
vliz, that the water district should be re-
gerded as a 'munlc¢lpal township! within the
meaning of these taxing statutes., It, of
course, is not a county nor an lncorporated
clty, town or village. It 1ls denominated a
'politlical corporatliont'! by the act under whlch
it was organized., It might be teormed a
'municipal corporation! In the broad sense
. sometimes attrlbuted to that term. See
State ex rel, Kinder v. Little River Draln-
age District, 291 Mo. 267, 238 S. W. 848, where-
In it was held that a drealnage dlstrict was a
'municipal corporation' within the meaning of
Secs 6, Art. X of the State Constiltution, Mo,
Ste. Ann., exemptling from taxation the property
. of the'State Countles and other municipal
corporations.! In the broad sense defined
(and cogently reasoned) in the Kinder case,
supra, defendant might be sald to be a .
munleipal corporation. DBut does that mean
that 1t 1s a municlpal township as that term
i8 used in the taxing statutes? A municipal
township may be, for some purposes and in
& broad sense, a 'municipal corporationt=-
(we sugpgest this thoupht without deciding the
question)==~but, even if 80, 1s a 'municlpal
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corporation! necessarily a 'municipel township?!
It 1s to be borne In mind that taxing statutes
are construed strictly in favor of the taexpayer
bearing in mind that they should be applied

with due rogerd to the apparent intention of the
Leglslature as expressed In the statute, with

a view to promoting the apparent object of the
leglslative enactment. It wlll be noted that
'in all of the taxlng provisions we have noted

the words 'municipal townships! have been used,
Nowhere are the words 'municlpal corporationst
used. Appellant says 'municipal township'! 1s

not deflned by our statutes., We think its mean=-
ing, as used 1n the statutes we have quoted, 1s
-well understood and ls cleoarly enough indicated
as & subdlvision of a county. Illustrative, we
refer to Chap. 86, R, 8. 1929, Mo. St. Ann, Sec,
12251 et seq., p. B1l1l9 st seq., relating to )
'"Township Organization.' ©Soc. 12251, the first
section of that chepter, provides lor the holding
of an election in any county for or ageinst town=-
ship organization. Subsequent sections provide
for the orz anizatlon, government and powers of
the townships 1f btownship organigation is voted.,
By Sec. 122589 provision 1s made for 'the county
court of cach county' to alter the bounderies

of townships and to lancrease 6r dlminish their
number, 1n the manner thoere provided. From these
and other references ln the statutes that might
be made we think 1t too clear to admit of argu-
ment that when the Leglslature used the term
'municipal townships! in the stetutes above re-
ferred to 1t meant subdivislons of a county as
that term is genorally understood.

"It is sugpested by appellant that when Sec.
10022, providing the method of taxing railroad

. properties, was lirst enacted such 'public
corporations! as defondant waber distrlcet did
not exlst and could not be specifically referred
to, and 1f we understand his argument, that the
meoaning of 'municipal townshipt! should be ex~
tended or enlarged so as now to include such

- publlc corporatlions, slnce created. The term

tmunicipsl townshlps! has been retalned in the
statutes, Ve must asavme that 1t was purposely
retalined and Intended to mean what it clsarly
does moan."

tion 10022 of the Reo vi@ed Statutes of Missourl 1929, was
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carrled into the revlision of 1939 as Sectlon 112563, TFollowlng the
declsion In Halferty vs. Kansas Clity Power and Light Company, supre,.
the General Assembly in 1941 amended such statute by an act found
in Laws of Missouri 1941, page 696 so that sald statute thereafter

read, 1in part, as follows:

"‘aid board shall apportion the aggregate value
of all property hereinbefore specified belonging
to or under the control of each rallroad company
to sach county, municipal townshlp, clty or lncorp=-
orated town, speclal road districts, public water
supply and sewer dlstricts or subdivislons except
school districts in which such road 1s located, -
eccordlng to the ratio which the number of miles
of such road completed ln such county, municlpal
township, city or incorporated town, special

road dlstricts, publlc weter supply and sewer
dlstricts or subdivislon except school dlstricts
in which such road 1s loceted shall bser to the
whole length of such road in this statets * "
(underscoring ours)

You wlll note that the statute, as 1t rcads since such amendment,
now specifically authorizes the apportlonment of "distributable"
property of electrlc light and power transmlsslon companles to public
water supply distrlcts, Also, that such property mey be subjected to
taxation for local purposes appears from the provislons of Section
11295 R. 5. Mo, 1939, which reads, in part, as follows:

e 3¢ %all property, real, and personal, including

the freanchises owned by telegraph, telephonse,

electric power and light companles, electric trans=
mlssion lines, o©ll pipe lines, gas pipe lines,
gasoline pipe lines, lnterstate bus and truck lines,
and express companies, shall be subject to taxatlon
for state, county, munlcipal and other local purposes
to th? same extent as the property of private persons,
% A 5!

The authority for the incorporation of public water supply
districts appears from an act found in Laws of Missouri, 1935, page -
327, now appearing as Chapter 79, Article XII of the Revlsed Statutes
of 1939, The scheme for the determination of the amount of revenue
necessary for the operation of such publlic water supply districts and
for the meking of the levy upon property subject thereto In an amount
sufficlent to produce such revenue, appears ln Sectlon 12651, Re Se

Mo. 1939,

"For the perliod and subject to the limitatlions con-
tained in thls article, the board of directors

of any district organized hersunder shall, on or
before the tenth day of May of each ysar, make
estimates of the amount of taxes requlred to be .
levied to provide for the purposes of the dlstrict
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as specified in Bection 12624, Such estimates
shall thereupon be certified by the clerk of
the board end filed wlth the clerk of the
county court or the respective clerks of the
county courts of the countles in which the
district 1s situaste. Upon the basls of such
ostimates the county court or respective
county courts shall proceed to levy a tax
upon a1l taxable property within the district, -
sufflclent to provlde the funds roquired by
such estlmates, The clerk of the county

c¢ourt or respesctlve clerks of the county
courts shall enter such levies on the tax
books of the county in the same manner sa
school dlstrict texes are entered, for the
use of the county collector, The taxes thus
levied and extended upon the tax books shall
be collected and the payment thereof enforced
at the same time and In the same manner as 1is
provided for the collection and payment of
taxes levied for state and county purposes
and such texes, when collected, shall be re-
mitted by the collector or collectors of the
revenue, to the treasurer of the district."
(underscoring ours)

We assume- that all statutory steps relative to the imposltion
of the taxes have boen timely taken as no contention contrary there-
to appears either in your letter of inqgulry or the coples of the
correspondence attached thereto.

Upon the besils of the information submitted, and assuming but
not detsrmining, the validity of the taxes imposed for the use and
benefit of Public Water Supply Districts Nos. 1l and 2, we belleve
that your attention should be directed to that portlon of Jectlon
11086, R, S. Mo. 1939, rcading as follows:

- "The collector shall diligently endeavor
and use all lawful means to collect all
taxes which they are requlired to collect
In thelr respective countles, and to that
end they shall have the power to selze
and sell the goods and chattels of the
person llable for texes, in the same men=
ner as goods and chattels are or may be
required to be selzed and sold under execu=
tlon issued on judgments at law, and no
property whatever shall be exempt from
selzure and sale for taxes due on lands
or personal propertytx # & sl
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Your flrst question, relating to your duty to accept the tender,
we belleve may well be answered by reference to appellate court
opinions declaring the general princlples respecting your duties
when such tendors are made, It 1s a general rule of law that a tax=-
payer has the right to tender payment of taxes upon certaln ltems
of property upon which taxes have been separately assessed and levied.

. We quote from State ex rel. Sedalla VWater Co. v. Harnsberger, 14
S, W (24) 554, 1. c. 5551

"Mrst 1t is claimed by the eppellant -
that relator could not pay part of the
taxes asssessed agalinst it and leave
the rest unpaid.,

"The general rule, as laild down in 37
Cycoa ?pagea 1164 and 1165), 1s as fol~-
lowss 'But a citizen always has the
right to pay the amount of any one tax
listed agalnst him while refuslng to
pay others or to pay taxes for a current
yoear and contest those assessed for
previous yearsi or to pay taxes on one
plece or ltem of his property which

is separately assessed without offering
to pay the taxes on other partsg.!

"The 14 iltems in relator's tax bill
were separately assessed, 1item X stand-
Ing by 1ltself, The rule quoted from
Cycs, according to the common practice,
would apply here."
: L}

If the 1tems for which tender of payment has been made by the
sas Clty Power and Light Company are those whlch have been sep-
reately sssessed and upon which taxes have been separately levied,
jhen under the rullng in the Harnsberger case, clted supra, 1t
{088 become your duty to accept such tender and lssue recelpts show-
the payment thereof,

Of course, payment of taxes upon these ltems wlll discharge the
bllity of the taxpayer wlth rospect to them, but such tender can
@t effect o dlscharge of the llen for the taxes upon the other ltems
gr whilch tender of payment has not been made. As mentloned above,
» duty still rests upon the collector to enforce the collection of
B unpald taxes. e mlght further say that the questlion of tender

t payment of certaln ltems 1s unaffected by the questlon of the
#4dlty or invalidity of the tax imposed by other 1ltems of the
@Bl tax bill, In the Harnsberger case, supra, the validity of

WX wes adjudicated, but, as the court said, thls was unnecessary
he adjudication of the problem of tender of payment of sep-
® ltems and was declded solely at the instance of the parties
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to the actlon.,

Your second question relates to the finallity of the determin-
ation made by the decilsions rendered in two prior mandamus actlons
between the same parties in the Clrcult Court of Clay County,
Missouri, It 1s a general rule of law that such Judgments are
binding only upon the immediate parties thereto and their privless
and they are final adjudications of only such lasues as appear from
the record therein determined and such issues as might have besn
determined.

It might be thought thet such adjudication in the present in-
stance would have the effect of perpetually barring the collection
of taxes for the use and beneflt of Publle Water Supply Districts

. Homy 1 and 8, 1In this connection we direct your attentlon to In re
Bruer's Inoome Tax, 190 S. W. (24) 248, where, under similar c¢cilrcum=-
. gtances and with respect to similar contention, the Supreme Court
&f Missourl sald .

"% 3 #The tax for each year 1s a separate

and distinct transaction and each actlion

for collection 1s a different cause of
action from those of prior years. It would
glve one taxpayer an unfalr advantage over
others, and be unjustly discrimlnatory, 1f
through inefflciency or» neglsct of the collect~
ing officers, to appeal an erroneous decision
on a dquestlon of law, 1t should be held that
he would be relleved for all time from paying
taxes all others must pay, # % #"

Further, such declisions as are rendered by Circuit Courts are
iﬂ no circumstance binding upon the appellate courts. If in & sub=-
#9qQuent sult 1t be determined thet the taxes were lawfully due,

s 88 collector, would not be relleved from accounting for such
@8 as should have been collected,

CONCLUSION

In the premlses, we are of the opinlon that you should accept

er of payment upon all items of proporty of the Kansas Clty ,

* end ILight Company which have been separately assessed and upon
h separste levies have beén made and issus your receipt therefor.
- our further oplnion that, under the statutes relating to your
88 as collector, you are required to collect such other taxes
thgr with oenalties as have not been pald and which may be leaw-
¥y due,
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It is our further opinion that the judgments rendered 1n the
prior mandamus actlions 1n the Circult Court of Clay County between
the Kansas Clty Power and Light Compeny end the collector of Clay
County, Missouri, would not be finally determinative of the questlon
of the validity of the taxes purportedly levied for the use and
benefit of Public Vater Supply Distrlcts Nos. 1 and 2 of Clay County,
Missouri, unless such questlon was adjudlicated or might have been
adjudicated in these actions; and that such judgments willl not serve
to relleve the collector of such county from his dutles of enforcing
the collection of such taxes 1f ultimately they are found to be law=-

fully due.
Respectfully submitted,
. WILLIAN C. BLAIR
Assistent Attorney Gencral
WILL F. BERRY, JR.
Asslstant Attorney General
APPYROVED:

J. Le TAYLOR
Attorney General
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