' COUNTY CCURTS: County Court not authorized to
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Yonorable Chas, U, Dutlor
Prosscuting Attorney -
Riploy Gounty

voniovhan, lszouri

This acknowledpes your request, which is as fullows

"Some time a~o I rogquasted and rocelved
from your office an opinion as to whether
in your opinlon a Jjudgment on Uounty
warrants was barred by the Len year atate-
ute of limitatlont 1L no paxrt of the
Judgmoent had been pald. You hold that
the statute appliod.

"Since that timoe the county court of
thias county eauployed an attorney to
bring sult for a declaratory Jjudgment
In the nawme of the County Treasurcr and
paild this attorncy two hundred dollars
for his servicos. =

"If there la anything in the statutes
authorlzing thom to pay out county [funds
for thila purpose I an not awarc of 1t.

"I would like to wave your opinion as
‘to tho lesality of this paymont."

Leplying to same, will say that we construe your questilon
to we limited to whether your County Court has authority to
employ a lawyer who i3 not the prosecutlns attorney axnd have

him represent the county in o lawsult that he brings to test

the valldity of a Judgment on county warrants, wihich Jjudgment
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appcars to be barred by the teon ycar stvatute of limltations.
Murther, we assume that you, as prosecublng attorney of the
county, are wllllng, roady and able to represent the county
' and prosecute or defend, as the case may be, such clivil
\ _ actions,

Whe over-anll picture wmust e beforc us in order to get
proper conceptlon of the publle policy of the state, wilith
reference to thils questlion, and to do so we reclte somewhat
at length the casce history and pcrtinent statutes, Beginning
with the 1875 Constitubtion it appears that the Supreme Court
of ltiissourl has ruled voth ways on it and the law 1s so
tangled that law writers have sald, "In Hissouri the court
seems to be in confusion on the questions" L. I, A., 19170,
‘page 203. 'There are the following cases deallns with the
power of the County Court to cuploy cutslde or unofficial.
counsel to represent the county in civil litigations

Thrasher ve Groenc Uounty, 87 ko, 418 (1%65);

Thrasher v. Greenc County, 105 Mo. 244 (1£91);

Butler ve Sullivan County, 170 lio. 050, 18 S.Vie 1142
\1391);

oynolus ve Clurk County, 162 lio. 8830, 65 S.0. 382 (1901);

HMorrow ve. Pike County, 189 lics G100 (1905);
Drainage List. Hose 1 ve Daudb, 74 lice Apps 579 (1898)
v State ex rel, v. Affolder, 214 llo. App. 500 (1923);
State ex rel, Lecker ve Welmeyer, 113 3.W. (24) 1031
- ( 908).

- In addition to the above,.thc following cases deal wlth
the power of the County UGourt and they will Dbe discussed horo=-
aitor:

Aslin v. 3toddard Co,, 106 S.U, (zd) 492, 341 Ho. 1383
Rinehart v. lowell Co., 153 S.u. (2d4) 351 (19241)
King ve Marios Co., 297 lio. 408 (l922);

State ex rol. uchanan COe Ve Ialks, 296 ioe 614, 247 S.W.

29 (1922) .

In Thrasher v, Oreenc County, U7 kce, supra, the ccurt
neld, under a steatute passed March 11, 1873 (Acts. of 1873,

pase 18), that the County Court had authority to employ special

counsel to assist the presecuting attorney 1n a civil suit
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wvhere the county was a party. She contract in that case sued
on was entered Into vetween the attorney and the County Court
on bscember 3, 1170, The othcr case of Thrasher ve. (reene
County, reportsd In 105 ilo., supra, altioush not declded by
the Gupreme Court of Mlssouril vntll 1891, was a sult on a
contract beiveon Gresene County and attorneys Thrasher and
Young, sald contract beings executed -of date bDecember 31, lu78
and a supplemental contract dated July 15, 1880. In that cage
the Bupraeme Jourt anproved the finding thel there was no fraud
in the contract oi employuont of the attorney, and stated that
tae other lssusa ware decided aseinst the dofendan* "wﬁen the
cause was here before, Thrasher v, Greene Co., 47 0. 419,"

In Butler v, Sullivan Counby, supra, the County Court
had execuved a contract with attorney Tutler to sus for certain
rallroaed taxes and agresd to pay nim cortain specified foss,
Jie so roprescented the couvtv and then sued for the contract
feess Thoe Supreme CGourt of iilssouri, Oivlsion 1, denloed relicef
and held the county was not a meneral asent, saying at 1l,c
638 (1082 HMol):

" 4 % vhe only power gsranted to the

county court ls to aonprove or dibanprove \
o’ such employment, and thoreby fix the
status of the attorney emploved by the
‘collector as to his right to such compen=
sation winen his ripht to, and the amount
thereof, comes to bo ascertalned by the
court in which the tax suit is determined,
and the 1llability therefor fixed by the
final judgmont of such’' court.

L ]

In Reynolds v. Clark County, supre, the County Court of
ulark Count omployed plaintiff attorney to defend the county
on a .00, OOO hond sult. Seid attorney represented the county
throu;n tno State and 'ederal courts to the United States
Supreme Court and won the litisation there, it then helnp rew-
versed Irom a judrment theretolfore rendered in favor of the
bondholdera. Uhe case belng sent boeck for another trial, the
pleintiff in this case, Keynolds, advised his cllent, Clark
County, that the bond suit had no merlt and that he was ready
to continue defending the countye. Shortly thereafter the
County Court compromised the case and settled it for (14,000,
The county had peld thelr attorney, the plaintiff In thm in~
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stant case, ;250 and he sued the county for a balance of 250,
The county defended on the ground that it had no authority to
employ tiiis attorneye. The 3Supreme Court of Hissouri held,
through Juige Sherwood, that the plaintiff attorney was en-
tltled to his fees and upheld the contract, citing as author-
1ty Thrasher v. Greene County, 87 ilo. 419, and Thrasher v,
Greensé County, 105 lMo. 244,

The court, in the Reynolds v. Clark County case, made
no mention of the case of Butler v. Sullivan County, above
mentloned, notwlthstanding the Butler case had boen tried ten
years before, or 1n 1891, and was cited 1In the briefs in the
Reynolds casee. The case of Reynolds v. Clark County would
seem to be subject to attack, bocause that case was ruled on
authority of the two Thrasher cases and the statute whlch was
the basgls for the holding 1n the two Thrasher cases had been
repealed at the time the Reynolds case arose.

In Butler v, Sullivan County, supra, the court, after
holdlng there is no statute conferring authority upon the
County Court to employ outslde counsel, said at l.c. 039
(108 Mo.):

" % s &% % As conferrling such authority,

ye are clted to an act, approved iMarch
11, 1873, amendlng an act approved

March 9, 1872, entitled 'An act to abollsh
the offices of circult and county attor-
neys by adding e new section, to be de-
nominated section 5.!

"Phat amendment reads as follows:

"t3ecs 54 The county court of any county
in this state may employ on asuch terms as
saild court shall deem proper by an order,
made of record, one or more attorneys-at=-
- law to aild and asslst the prosecuting

attorney of such county in eny clivil busi=~
ness, when, in the judgment of such court,
the interest of the county requires such
assistance,' The act of 1872, to which
this section was amcndatory, was revised
and amended in 1879 (R. 3. 1879, art. 2,
che 9), and section 5 of that act omitted,
and thereby the same was repealed, R. S,
1879, sec. 3160, If, however, it had not




Honorable Chas. e Lubler R Y

granted

been repealed, the power thorecby
hoe case in

would have no application to t
hand.

"The civil business of the county in the
transactlon orf which the county court wss
thereby empowered to employ the necessary
agsistance of counsel had no rererence to

the powsr orf the county court when acting

88 the agent of the state 1n tho matter of
tho assessment, levy and collectlon of the
general revenue; but strictly to its busi-
ness ags a munlclpallty, as in Lhrasher v.
(reene Co., 87 Lio. 419, Desides the ‘rovonue
Taw 18, in itself, a complete system pre=
scribing service, and providing comnpcnsatlion
for such sorvice, and such compensation 1s
necessarlly exclusive, ilubbard v. oxas bo.,
101 Mo. 2103 Harris v, Buffington, 20 10« DS«"

Again, 1n tho case of Ilorrow v. Pllie County, supra, the
County Court had employed an oubslde lawyer, iMr. ilorrow, to
represent the county in civil litiretlon and anrced, bv

written contract nob placed of record bub noted on the county
records, to paj him {35,000 attorncy fees on his successful
conclusion of the 113_5ation. Af'ter he had successfully cone
cluded the litigation he sued the county on the contract and
recovered, and hls recovery was suatalned in the Supreme Court,.
ilowever, 1In thut case it was conceded by hoth sides that the
County Court had authorlty to enter into contract cmploying
said attorney, so 1t would not seem that the ilorrow case de-
termined the authority of the County Court Lo employ such an
attorney. The court, throush Julge Lamm, sald at l.ce G20
(139 To.) ¢ '

M oae a3 The power of the court to
contract being conceded, we are ro-
lieved from the necessity of examining
into the right of a lMissouri county
court to make & contract Tor an attorney
to asslst 1ts prosecutling attornoy in
civil business, andl of construin: and
aoplyl_,u sections 4951 and 5003, ie~
vlised Statutes 1499, and ol considering
those cases construlng the leglslative




—

"~ llonorable Chas. De Dubler -G

onactment (Tuws 1073, w. 13) ‘approved
Yiaren 11, 1875, gi Vin; all county courts
euthority to hire leawyers, but which was
ropealed by not beling included in the
Nevised Statutes of 1879 (Putler ve
Sulllvan Countvy, 108 o, 639), and upon
which enactment the deecislons in ‘Thrasher
ve Greeno Comnty, 37 Mo, 419, and Thrasher
v, freene County, 105 Mo dé&, were based,
and wihlch coses wore clted as authority
for the holdlns in Heynolds v, Clark
County, 162 ilo. 620, all of which cases
are gults agalnst counties on- contractsa

of employment by abtorneys for servicos,"

) Indeed, the above vremprks wi~ht he the baslis Tor the
belief that 1f that nower of tho Uounty Court had not been
conceded, suchr power would have Do“n ruled arain 156,

JIn Jrainage wiast. Hoe 1 ve waudt, supra, the board of
"Supervisora of the Urainage Ulstrlet employed Doudt as ate
torney for twne districet to collact the drainapge taxes. ile
successfully nandled the case, and tho attorney for the
county collector had tried the case In the Uircult Court and
there lost 1t, whereupon attorney vaudt, under hls employnent
from the County Court and after the attorncy for the county
collector nad falled to appeal, perfected the appeal and won
it in the Supreme Court. o then sued for hle fees, and the
county resisted 1t, clalmlng they had no authority to employ
him, ond the bourt of' Appeals sustalined the county's posltion,
The court there holds that the Doord of Juperviscrs is a
limited agent and has only such powsra as conferred by stat-
ute and thot the statute dld not suthorize them to swmploy
attornoy Jaudt; that thelr act was ultra vires and tho Doard
is not e@stopped under any clrecumstances. Ab l.ce 586 (74 Lo,
App.) the court salds

Mo ae 2ost Publie corporations like tho
respondont are anot bound by the UﬁsuLmOf-
ized acts of thelr Latutory agents, and
are not cstopped under any circumstanccs
to repudlate thelr unauthorlzed and 1le
lepel actes =~ such acts are not the acts
oif lhe principel (the corporation). + = 4"
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. In State ox rols Ve AfTolder, supra, uonofl al attorneys
were employed by the County Couwrt of Htoidard uouﬂﬁy o repro-
sent oJuck Ureek Townshlp in an 20,000 bond issus. hey did
so and thicn sued the county Tor ;160 for Jees and recovered,
because the attorney foe wag part ov the bond lssue and was
part of the cocts thereol, and asccording to the court's roason-
ing, the particular statute thoro cons s1dered controls over the
sencral onc and no statute placed tue duby on the prosecuting
attorney to represent the county in that matter. 7The court
gald that neither Section 738G, nor Sectlion 738, R, 5. 1919,
prescriblng the duty of the oounty attorney, nor sections 10748
and 10750, relative to township road bond cloctlons, nor the
Townshlp Organization Act, Gection 10335, el 80qe., makes 1t the
duty of the prosecuting attorncy to advigse tho County Court as
to bond ldgsues 80 ag Lo prevent OAploying oi othoer attorneys
as outhorigzed by Sections 13169 and 135170,

In Stave ex rel, Hecker va Wohmeyer, supra, relator Decker
sougnt to mandamus the County Court of 3%, Louls County to pay
him 2,000 on an alleged unliquidated contract For attorney
services. The county ploaded lack of authority to execute the
contract and thot mandarug was noc¢ tie proper romedys. The
court ruled thut nandasmus waso not tho proper remedy and did
not rule on tho logallty or illegality of the coatract.

The above are tho only ceges that comc o our nind as
dealing diroctly with the qu.stion ol tho powor of the County
Court to employ and compensate from public funda outside coun-
sel to revnresent tho county 1n clvlil 1litigsation.

Another line of cases nolds that the prosecuting abtorney
ia tae proper offlcer Lto control tho county litizatlion and
that the County Court cannot deny him that righb.

o o o

In Gtate ex rel. ve Lawb, 237 Llo. 437, tLo Supreae Courd
nad authority bto £ile in

the namo of the state proceedings to enjoln a public nulsanceo.

In Voador v. VWexas County, 167 ilo. 201, our court held
that nelther the County Cdburt nor the prosccuting attorney had
sole power to determine whon the prosecuting attorney was ene

titled %o he rolmbursed by the counbty for orally arguling
criminal casses in the nlpcl7nu« courtg, but 1t depends on the
question of fact as to whother it was reagonably necessary.

In Dtate ex rel., ve Hurdenain, 180 loe Appe. 28, the ques-
tlon arose as bto whether the prosscutlng attorney had authority
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o his own accord, and contrary to the wishes of tho county
judges, to Jderfend the county Judges who were sued in mandanus
to require the County Court to consider a dramgshop liconsc,
Upon the return nade of the judres of tho County Court, the
prosecuting attorney appecared and moved the Circuit Court to
permit him to assume control of tho defense on the ground thatb
1t was a case in which the county was interested, and there-
fore the statute made 1t lncumbent upon him to do so. The
Circult Court denied tuis motion, as thourh 1t wero compotent
for the county Judges to exelude the prosecutlng attorney
with roesnect to the mattor of the defense of that case and
employ othor counsel to control and manaze 1lt, The cilrcult
judge declined to permit the prosecuting attornoy to defend
the case. Thereupon this mandamus sult was lnstituted to test
the rulin< oif the CUircult Court.

The 3t. Louls Court of Appeals quotes dapprovingly from
Kansas declsions and at pacge 34 states that the Supreme Court
of Kansas, construin;; the question of the right of the county
commissioners or the prosecutinsg attorney to control the case
in court, approvingly quotes from the case of Clough & Yheat
V._ [‘_’jf,\l”t’ B :[:anc 48‘7’ 4:94:

"!'The county attorney is elected by the
people of the county and for the county.
e 1s the counsel for the county, and
camot be superseded or lgnored by the
county commissloners. Iis retalner and
employnent 1s from higher authority than
the county commissloners. The euployment
of a general attornecy f'or the county 1s
not by the law put into the hands of the
county coumissioncrs, but is put Into
the hands of the people themselves. The
county attorney derives his authority
Trom as hi~zh a source as the county
comaissioners do thelrs, and 1t would

bo about as rcasonable to say that the
county attorney could smploy another
board of commisgionors to transact the
ordinary business of the county as 1t

ia to say that the county commlsslioners
can employ another attorney to transact
the ordinary legal business of the county.
Both would be absurde It is tho duty of
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the county attorney to give logal advice
to tihwe county commlssioners, and not
theirs to furnlsh legal advice to oxr Tor
him,!

"The doctrine of that case was affirmed

in vaters v. Trovillo, 47 Yan. 197, 27 Pac.
Rep, 822, and has nover becn questioned,
so far as we have becen able to ascertain,
Other courts either quote and approve 1it,
or proceed in the same view on fundamental
reasong,"

At page 38 the court says:

"Therefore, the county being interested
in the subject-matter of the mandamus suit
asainst the ?udges or the county court,
the atatute (Sec, 1003) iImposed the duby
upon the prosecuting attorney to control
and defend that case., Iis right no one
can dispute, for the statute pointedly.
prescribes and affixes it as a duty upon
nim in all cases In which the county is
intereated, and tihils, too, in addlition to’
the dutlos affixed by the prior section
(1007) where the suit 1s against the county."

At paze 41 the court says:

"Obviously, 1if 1t e the officilal duty of
the prosecuting attorney under the statute
to thus a:pear, and one which he 1s sworn
to perform, then its performance on hils
part cannot depend upon the consent of the
respondent county oificer in the mandanus,
and such county officer should not be
permltted to defoat the prosecuting attor-
ney in the performance of his officlal
duty by withholding consent to put the
intorestas ol the county forward in his
return.”

At page 45 le this:
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"Iherefore, it appearing that it 1s the
clear legal right of the prosecuting
attorncy to appear in and to control,
manage, and defend the mandamus sult
pending * 3 % apgalnst the Judpes of the
county court as such, the alternative
writ of mandamus wlll De 4 3¢ % 3 < made
peremptory,” ‘

That case was certified to the Supreme Court because of
a disscnting opinion filed by Judge Reynolde, bubt the records
of the Supreme Court show no furtiner oplinion written on it,
but it was dlsmissed 1In the Supreme Court, perhaps because
time had made the further prosecution of the suit unnccessary,

In the Viurdeman case, tho court at page 32 saild:

"Under the statutes both the judges of
the county court and the prosecutlng
attorney are elected by the people of

the county and with a view ol serving

1ts inhabitents 1n the discharge of the
duties annexed by law to the respective
orffices of county court and proseeuting
attorney. The oiflce of the county court
and of the prosecuting ettornsy are, of
course, separate and independent and
neither is necessarlly subservient to the
other.  The county court consists of three
judges, elected by the people, but its
members are not required to be learned in
the law, whille one of the qualifications
prescribed for tho prosecuting attorney
1s that he shall be so learned. Uy stat-
ute, certaln judleclal dutiece and certain
other minlsterial and administrative
dutles are commltted to the county courst,
while other statutes commit certain duties
which appertain to the profession of a
lawyer to the prosecuting attorney as the
law officer of the county."

As stated sbove, tho Reynolds v. Clark County case, holding
squarely that the county dld have authority to so employ outside
counsel, seems to have most of its force taken away when it 1is
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recalled that 1t was apparently ruled on the misunderstanding
that tho statute was still in existence at the time i1t had
formerly been enacted and repealed. 1t 1ls also difficult to -
understand on what reasoning the court, in the Reynolds cass,
could explain 1ts failure to comment on or overrule the case
of Butler v. Sullivan County, supra, decided some ten years
prlor thereto.

Wlo now refer to a few cases sbove noted, which, while
dealing with the authorlty or power of the County Court, we
believe do not directly af'foct the question. here before us.

In the cese of Aslin v. Stoddard Co., supra, it was held

that the County Court had the implied power to employ a
Janitor for a year in advance, In Rinehart v, ilowell Co,,
supra, it was held that the county 1ls under obliration to

pay the salary of a stenographer for the prosecuting attorney,
because in the modern march of things a stenographer is neces=-
sary in the well-equlpped prosecutling attorney's office and
that 1t was the duty of the county to furnish the¢ prosecutling
attorney with the necessary office equipment, Like reasoning
seemed to underlle the employment of the janltor, that is,
that the County Court was charged with the duty of looklng
aftor the county property and that 1t was necessary for them
to employ the jgnitor to look after it. In State ex rel.
Buchanan Co. ve Fulks, supra, 1t was held that the county had
implied power to employ another attorney when the prosecuting
attorney refused to act,.

Tho above three ceases would seem to be ruled on the im-
plied power conferred by the statute, which will be presently
referred to and which placed the duty on the County Court to
look after all county property. The statutory grant of power
carrices with it, by implication, everythlns necessary to carry
out the power to make 1t effectual and complete. Hudgins ve.
looresville Consol. School Dist., 312 Hol. 1, 278 S.W. 7693
State ex rel., Wahl v. Speer, 284 lio. 45, 285 3.,W. 6653 In Re
. Sanford, 236 ilo. 665, 139 S.W. 376s That which 1ls Implled in
a statute 1ls as much part of 1t as 1f expressed, - 59 C. J.,
page 9733 State ex rel. v. Blair, 245 Mo, 680, 161 S.W,. 148,

: . The case of King v. ilaries Co., supra, holds that the
County Court does not have authority to enter into a contract
and bind the county to pay an abstracter for furnishing title
coertificates for tax lands., That case was ruled on the theory
that the County Court is a court of limited jJjurisdiction and
"has no powers except as are conforred by the statutes. At
page 496 (297 Mo.) the court saids
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"It has been held uniformly that county
courts are not the general agents of the
counties, or of the S3tate. Thelr powers
are limited and defined by law. They
have only such authority as 1s expressly
granted them by statute. (DButler v,
Sullivan County, 108 Mo, 6303 Sturgeon v
Hampton, 88 o, 2033 Bayless v. Gibbs,
2561 ilo. 4923 Stelnes vs IFranklin County,
43 lios 167.) This 1s qualified by the
rule that the express grant of power
~ocarries with 1t such 1mplied powers as
are necessary to carry out or make ef-
fectual the purposes of the authority
expressly granted. (Sheidley v. Lynch,
95 Mo, 487; Walker vs Linn County, 72
lio« €503 State ex rel. Dybee v. Iackmann,
276 Mo, llO.)"

See also the case of Bugg ve Wlsconsin Lumber Co., 283
Fed, 290, 299

The sectlon coaferrinh control of county property on the
County Court 1s Section 2480, Re 3. lo. 1939, the same being
ag follows:

- "The said court shall have control and
management of the property, real and
personal, belonging to the county, and
shall have power and authorlty to pur-
chass, lease or receilve by donation any
property, real or personal, for the use
and benefit of the county; to sell and
cause to be conveyed any real estate, -
goods or chattels belonging to the county,
appropriating the proceeds of such sale
to the use of the same, and to sudit and
settle all demands against the county."

The abeve matters, unless it be the last case above re=-
ferreld to, appear to deal with the law as 1t might be inter-
preted if tnere werse no statutes conferring certain statutory
duties and lilabllities upon the prosecuting attorneys. Iliowever,
there are many statutory provisions conferring certain rights
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and duties upon prosecuting attorneys, and we believe 1t
necessary to keep those statutes in mind in order to have a
complete picture of the public pollcy of the state, with _
reference to thse authority of bounty Courts to employ outsilde
counsel.

Without detalllng many of those sections, we enumerate
Sections 12947, 12948, 12949, 12050, 12051, 12962 and 12964
as amended by 1941 Session Acts, page 3163 Sections 12966 and
12980, 1941 Session Acts, page 3173 Sectlons 12990 and 12944,
There are two of the above sections, to wit, 12942 and 12944,
which apparently both deal generally wlth the prosecuting
attorneys and confer upon them certain dutles, Sectlon 12942
declares: ‘

"The prosecuting attorneys shall commence

and prosecute all civil and criminal

actions in thelr respective counties in

which the county or state may be concerned,

defend all sults ageinst the state or
county, and prosecute forfeited recogni=-
zances and actions for the recovery of
debts, fines, penaltles and forfeitures

accruing to the state or county; % % s "

uect¢on 12944 is ss follows:

"He shall prosecute or defend, as the case
may requlire, all civll sults in which the
county 1s Interested, represent pgenerally
the county in all matters of law, investl-
gate all claims against the county, draw
all contracts relabtlng to the business of
the cournty, and shall glve his opinion,
wlthout fee, 1n mattors of law 1n which
the county is interested, and in writing
when demanded, to the county court, or any
Judge thereof, except in counties in which
there may be a county counselor. He shall
also attend and prosecute, on behalf of
the state, all cases before justices of ,
the peace, when the state is made a party
thereto: Provided, county courts of any
county in this atate ownlin: swamp or over-
flowed lands may employ spocial counsel
or attorneys to represent sald county or
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counties in prosecuting or defending eny
sult or suits by or against sald county

or counties for the recovery or preserva-
tion of any or all of said gwamp or over-
flowed lands, and quletins the title of

the saild county or counties thereto, and

to pay such speclal counsel or attorneys
reasonable compensation for thelr services,
to be pald out of any funds arlsing from
the sale of sald swamp or overflowed lands,
or out of the general revenuo fund of sald
county or counties."

In Rinehart v. {lowell County, supra, the Supreme Court,
speaking of the dutiles ol tho prosecutln: attorneys, sald at
"3t 2t % % The dutlies of a prosecuting .
attorney are many and varied. lle, among
other things in edditlon to thoe prosecu-
- tlon of criminal actlons, represents the
state and county in all c¢lvil cases in .
-his county, represents generally the
county 1n all matters of law, Investi-
cates claims azainst the county, draws
contracts relating to the business of the
county, gives legal opinions in matters of
. law in which the county 1s interested, ct
cotora. Sections 12942, 12044, 12045,
12947, Re Do 1959’ Moes Ote Anne. DD 600,
502, 605, 604, Becs, 11316, 11318, 11319,
11321, 5 50 oot :

An examlnation of the above statutory provislons will
show that the Leglslature has written a rather complete code
defining the method by whilich countises are to be alfforded logal
advice and legal assistance, Regardless of whether we may
think that to bs a wise or unwise course, it 13 not for us to
determine the wisdom of suchh a course, but 1t is for thils
office to declare what, in our opinion, is the law as 1t has
been wriltten in former court declslions and in statutory enact-
ments. '




Honorable Chasge De DButler -15;

!

. Sectlon 12947 requires the prosecuting attorney to glve,
"without fee," his opinion to any Justlce of the peace, and to
any County Court, or to any judge thereof, "if required," on
any question of law in any criminal cage, or other case in
~which the state or county 1s concerned, pending before such
court or officear.

Section 12948 provides that 1f the prosecuting attorney
and hls assistant are interested in a case, or related, or of
counsel, so they are dlsqualified from representinz the public),
then the court may appolnt an attorney to prosecute or defend
the case. :

Sectlon 12949 provides that 1f the prosecuting attorney
l1s sick or absent, the court may cppoint a person to discharge
his duties, and Section 12950 provides that said appolntse
shall have the same power and foes as the prosecuting attorney,

: Section 12951 places the nrosecuting attorney subject to
- a flne of {28 1f he fails to attend criminal court without a
reasonable 2XCUSO .

Section 12962 provldes that he may hove an assistant,
and Section 12964 requires him to pay his asaltstant out of
his salary. ;

Laws 1941, page 316, provide that certain counties having
8 populatlon between 60,000 and 75,000 may have three assist-
ants at 200 per month salary.

Section 12966 deals with tho qualifications and duties
of the assistants.

Sectlon 12980 provides that countles having a populatlion
of 45,000 to 70,000 heve the power, throush their County Court
exerclsing its diqcrction, to "employ speoial covngel or an
attorney to represent sald county or countics Iin prosccuting
or defending any suit or sults by or against said county or
counties, and may pay to such specilal counsel or attorney
reasonable compensatlion for their services."

1941 Session Acts, page 317, provides thet in countles
of a population of 200,000 to 400 000 & county cowrsclor
"shall be appointed by the bounty Court."
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Section 12990 provides that countles of a population over
100,000 may appoint a counvy counselor. 5S8ctlon 12944 provides
that such counsol may Do employed to repregent the county 1in
prosecuting or defending sults for the recovery or preservation
of swamp or overflowed lands, and quieting the title thereto,
and to pay reasonahls compensatlon theraefor,

From the above, 1t wlll be observed that tha Leglslature
has provided by atatute Tor legal representation in clvil and
criminal litigation and that the sawe shall be by the prose-
cuting attorney, except in the Instances where exceptions
bhereto are made in the statutes that have been nassed, Thaey
have oven placed a penalty upon the prossecutlng attorney for
his failure to attend to thosze dutiscs, .ividently the Legis-
lature has not overlooked the questioh of employlng counsel
or legal representation for the countles, because they have
provided in some of the instances, as above set forth, that
the county attorney way hove one and 1n other instances more
than one asslstant, They have provided 1In certaln countles,
according to population, that the county may employ special
counsel and pay the reasonsble foes therefor., They have pro-
vided that in other countics, according to populatlion, the
county may have county counselors and they define their dutles.
- Likewise, thoy heve in express terms provided that the County
Courts may employ outside counsel in prosecuting or defending
sults, wlth reference to swamp or overflowed land, and quieting
the titles.,

However, we understand your inqulry to be not smony the
exceptions above polinted out, that is, your county does not
come within the proviaslons of Section 12980 which authorizes
the County Courts to appoint speclal counsel In cocuntics of a
population of 45,000 to 70,000, nor 1s your county within the
. provisions of the above sections referring to authority to
appolnt a county counsclor, nor does the employment you speak
of have to do with the recovory of awamp or overflowed lands,
etce. .

It will be notod that Scction 12944, asupra, states that
"he shall prosecute or defend, as the case may require, all
~eivil suits in which the county 1s inteorestod." It would be
difficult to conceive a broader mothod of sitatlns the duties
of the prosecuting attorncy with roferonce to representling
the county than tho Leglslature has polnted out in the above
section.
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The statute does not say the prosecuting attorney wlth
the aid of such other counsel as the County Court may employ
shall represent the county. It says the prosecuting attorney
shall "prosecute or defend % 3 % all civil suits." The con-
trolling thought as expressed by the statutes ls that the
prosecuting attorney (not some other and not that he along
. with another shall prosecute or defend) shall represent the
countye

Under the well=-recognized doctrine, "expressio unius
est exclusio alterius," the above statuteu are to be con=-
strued as excludlng the performance thereof by different or
othor attorneys. State ex rel, Darlow v. Holtcamp, 14 S.W.
(2a) 646, lic. G503 B0 Ams Jurs, par. 244, page 238; 59 C. J.,
par, 582, page 9843 Taylor ve HMlichigsn Public Utilities, 186
Nelie 485, 217 lilch. 4003 Taylor v. Taylor, 66 3.,W. 690, G6
e Va, 238, 19 Ann. Cas, 4143 Otate ex rel. Campbell v.
Board of Pollce Com'rs, 14 Mo. App. 297, l.c. 35053 State ex
inf, Harvey v. liissouri Athletlc Club, 261 Mo, 576 6599, 170
SelWe. 904, Le Re As 1915C, 876 Ann, Cas. 1916b, 951. :

In 3tate ex rel, Campbell v, Board of Police Com'rs,
14 Hoe. App. 297, the statute provided that police officers
might De removed "for cause." The court held the offilcer
could not be removed at pleasure, saying at l.c. 305

"o 4 4 % It would be superfluous, to
say the least, to subject the oxficer
to 'removal by the board for cause,’'

i1f the board could remove him at pleas=-
ure, whether for cause or no cause.

A very familiar maxim of ianterpretation
excludes all ldea of such an unmeaning
duplication of power: [Lxpressio unius
est exclusio alterius."

Likewise the statute, by saying the prosecuting attorney
shall represent the county, excludes outslide attorneys from
such "duplication." |

Summarizing the above, it would seom thet the cases of
Thrasher v. Greene County, reported in Volumes 87 and 105 of
the Missouri Supreme Court and above noted, were soundly ruled
because they were ruled on a statute which existed from 1872
until 1879, which authorlzed County Courts to employ outside
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counselj that the case of Butlecr ve. Sullivan County, supra,
ruled in 1891 on a state of facts that arose when Missourl
did not have any statute authorizing County Courts to employ
special outside counsel, was soundly ruled disallowing that
righty that the case of Reynolds v, Clark County, supra,
declded in 1901, was not soundly ruled because 1t was based
on the authorlty of the two Greene County cases, and the
statute on which they were based had been repealed and did
not exlst as a basis for the ruling in the Reynolds case
that the case of Morrow v. Pike County, supra, 18 no author=-
1ty for the employment of outside counsel because the par-
tles there did not railse, nor did the court pass upon, that
questlong that the case of Drainage District Nos 1 v. Daudt,
supra, was soundly ruled on in denylng such asuthorityi that
the case of State ex rel, v. Affolder, supra, 1f soundly
ruled, which may be questicned, is not authority for believ~
ing that the County Court would at this time be construed

a8 having eauthorlty to employ outslde counsel} that the case
of 3tate ex rel, Becker v. Wehmeyer, supra, although having
the question 1n 1it, rode off on other grounds leaving that
question undecided by that court in that casej; that, lastly,
go far as the wrlter of thls oplnion 1s informed, not a one
of the above cases urged as a reason why the County Court
did not have such authorlty the welle-recognized rule of
"expressio unius est exclusio alterius."

It 1s belleved that if the statute defining the powers
and dutlces of the prosecuting attorney to be to represent
the ecounty in all county lawsuits had been properly injected
" Into each of the above ceses, kept alive, briefed and pre-
sented to the court of dernier resort, it would have been
decisive and the court would have ruled the county did not
have such authority to employ outside counsels

Conclusion,

In view of the foregolng, it is our opinion that your
County Court dld not have the legal authority to employ out-
slde counsel to prosecute, on behalf of your county or county
treasurer, a suit for a declaratory judgment determining the
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validity of your county warrants in question, provided the
prosecuting attorney was rgady, able and wllling to represent
the County Court and the county 1n all proper legal matters.
This is saild with the understanding that the matters in con=
troversy do not come wlthin any of the exceptiona polnted out
here above, In which exceptlons the law authorlzes the em=~
ployment of counsel other than the prosecuting attorney.

Very truly yours,

DRAKY WATSON
Assistant Attorney Genoral
APPROVED?

Je Iis TAYLOR
Attorney General

- DWeml




