LIGIOR: a) Definition of "managing officer" of a corporation in
' licensing statube., D) A Fforeign corporaii.on with
resident "managing officer" of good moral character
may be lssued any kind of license. A foreign corporation
with no resident "managing officer" may be issued a
sollcitor's license only.
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Honoralble idmund ipburke
Super¥isor

' Department of Liquor Control
Jef{erson City, Mlssouri

Dear iir, bDurke:

ihis will acknowledce recelpt of your re-
quest for an opinlon on the followlng questions:
"Under the provislons of Seetilon
4906, eiie O, 1938: What ls meant
by the term 'managing officer of
_such corporation'? Does 1t mean
the local manager at the place whers
the license is sought? Does it
mean the chilef manager in the State
of Missourl for such corporation,
and does 1t mean that the manager.
must hold some officlal position
in the corporation, or is it suf-
ficlent that such manager is an
employee only?

"Section 4906, ... Mo, 1939 gives
me the right to lssue llcenses to
non-regldentes of Mlssourl and for-
eign corporations for the privilege
of selling to duly llcensed whole=-
- salers and aoliciting orders for
the sale of 1lntoxlcating llquors
to, by or through a duly licensed
wholesaler withlin this state. Do
I have the authority to 1ssue to
forelgn corporations any other kind
of intoxlcating liquor license?™

N\ Sectlon 4906, li.Se. Mo. 1932, provlides as fol=
\ lows? - '
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"No person shall be granted a
license hersunder unless such
person is of good moral char-
acter and a qualified legal
voter and a taxpaying cltizen

of the county, town, city or
village, nor shall any corpora-~
tion be granted a license here-
under unless the managing of-
ficer of such gorporation is

of vood moral character ond a
quelified legal voter and a tax-
paying citlzen of the count[,
town, clty or village; + « ¥ %
Provided, that nothing in this
sectlon contained shall prevent
the issuance of licenses to non-
residents of kHissourl or foreign
corporations for the privilege
of selling to duly licensed whole-
salers and soliciting orders for
the gsale of intoxicating liquors
to, by or through a duly licensed
wholesaler, wilthin this state,"

(underscoring ours.)

ks
IS

y an official opinion of this Depariment,
dated June 24, 1939, addressed to lionorable Walker
Pilerce, then Supervisor of the Department of Liquor
Control, and, as 1ater interpreted by the Yupreme
Court of Kissouri in State vs, Hughes, 173 S.Ww. (24)
877, it has been held that the "msnaglng officer" of
a corporation applying for a license to sell intoxi-
cating liquor in any city, town or village in the
State of liissourl, is not required to be a quclifiled
legal voter of the county, clty, town or village in
which the corporation proposes to sell intoxicating
ligquor, but must be of zood moral character and a
qualified legal voter and taxpaying cltizen at some
place in the State of Hissouri,

When the term "managing officer" 1s used in
Sectlon 4906, supre, we bellieve thut 1t refers to a
person who has been invested by a corporation with
the control of the whole or particular part of its
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business, and does not mean the chief offlcer of such
corporatlion, Thig view 18 recognized 1in lNcAlllster

vs, Pennsylvania Insurance Company, 28 Mo. 214, wherein
the court held that a resldent agent of a foreign cor-
poration was a "managing officer" of such corporation
because it being settled that, "Such agents do in fact
represent the corporation here, although, in the forelgn
country where the corporation has been chartered and 1its
chief place of business is, there is another chief offi-
cer of such corporation,'

A "™managing officer" is defined by the Supreme
Court of California in the case of Bechtel, licCone,
Pargons Corporation vs, Industrial Accident Commission,
153 P, (2d) 331, 25 Cal. (2d4) 171, as " a person in the
corporation's employ, elther elected or appointed, who
is lnvested with general control at a particular place
of the business of the corporation,"

It was further held in Callfornla Shipbuilding
Corporation vs, Industrial Acclident Comulssion, 149 P,
(2d) 432, 64 Cal, App. (24) 622, that such "menaging
officer" may be an employee.

In the case of The Marguerite V., 49 I'ed, Supp,
929, the court sald: "A mensglng officer 1s one to whom
the corporation has commltted the gensral management or
superintendence of the whole or a particular part of 1ts
business, i 3% % ",

Therefore, 1t will be seen that when the term
"managing officer of such corporation" 1s used 1n Sec-
tlon 4906, K.%, Mo. 1939, which setas forth persons to
whom a liquor license may be issued, it included the
local manager at the place where the license 1s sought, :
or 1t may mean the chlef manager in the State of lilssouri
for such corporation, and neither one of these persons
needs to be an officer of the corporation,

The next question presented by your request 1is,
whe ther forelgn corporations may be issued any othser kind
of intoxicating liquor license other then a license for
the privilege of selling to duly llcensed wholesalers,
and solleclting orders for the sale of intoxlcating liquor
to, by or through a duly licensed wholesaler within this
State, -
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The Supreme Court of Miszsouri in State ex rel.
Klein vs, Hughes, 173 S.W. (2d) 877, l.c, 880 held:
"¢ 3t % that the retail licensee can-
not be a nonresident, but must be a
voter or texpayer of some county,
town, city or village in the state
where he resides,"

On first impression this holding might be construed as
meaning that a foreign corporation could not be 1issued
a retaill liquor llcense, but a reading of the facts in
the opinion dilscloses thet the holding dealt only with
the qualifications of an indlividual licensese and the
managing offlecer of a corporate licensee, and did not

" pass upon the question of whether a foreign corporation

could be sc licensed,

The proviso noted above was added to what 1ls
now Section 4096, in 1937 (Laws of Missourl, 1937, page
533), In the same year there was enacted a law which
provided that, if any state by its llquor laws discrimi-
nated agalnst intoxicating liquor manufactured in this
State, or prohibited any manufacturer or wholesaler in
this State from solicliting orders or selling to any li-
censed wholesaler in this State, then it would be un-
lawful to import or transport into this State any al-
coholics manufactured in sald discriminating State,
(Laws of Missourl, 1937, page 536), The reason for
the enactment of thls anti-dlscrimination statute was
that certain States were requlring persons licensed in
their State to obtain a special license at an exorbi-
tant fee for the right to sell alcoholic liquors manu-
factured outside of the licensing State (see Laws of
Indimna, 1935, page 1093, imposing a $1500 port of entry
fese), In order that other States might not be able to
declare under a like statute, that Mlssourl was dis~
criminating against the sale of Intoxicating liquors
made by foreign corporations, the proviso in Section
4906 was added so that there would be no question as
to any discrimination against nonresidents and foreign
corporations,

With the history of the act, and the Intention

of the Legislature in mind, we look to the section to

determine whether a nonresident corporation may be is-
sued & retall or wholesale liquor llcense, or beer
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license, The body of Section 4906 is restrictive

In that 1t provides that any corporation in order

to obtaln a liquor license must have a managing of=-
ficer who 1s a qualifled legal voter and taxpaying
cltizen of this State, There are no qualifying terms
attached to the word "corporation" so as to require
it to be a Missourl corporatlion; the qualifications
In the act applylng to the managling offlcer,

Vhile it 1s true as said in Brown va. Patterson,
£24 Mo, 639, 124 =.%, 1, that a proviso.1ln a grant or
~enactment 1s aomething taken back from the power first
declared, however, as pointed out by Judge Craves in
Reagan vs. Iron County Court, 226 Mo, 79, 125 S.V, 1140:
"# 4% # It 1s argued In this case that the flrst provi-
sion of thls statute restrlcts the rights of the county
court, but granting that to be true, the proviso, which
1s the later legislative expression, removes some of
the restrictions," (emphasis ours.s

' Qur Supreme Court In the case of Castilo vs.
State llighway Commlssion, 312 Mo, 244, 279 S5.%. 673,
In construing the effect of a proviso upon a restrict-
ed grant sald at l.,c. 677:

"% % % As the first provision of
section 29 in effect limits or re-
stricts the rights of the highway
commission 1In laying out the routes,
8o the proviso, which 1ls the later
leglislative expression; modifies

the restriction, and consequently
enlarges the power of the commls-
sion. Heagan v. County Court, supra.
It is no valid objection that the
proviso confllcts in part with the
enactment which precedes 1t. Such
1s the very purpose and function of
a proviso, and, when the restriction
laild in the main part of the act 1is
lifted by the provlso, the whole

act must be read as though the re=-
striction never existed as to the
matter"covered by the proviso.

# % % M,

(unde racoring ours,)
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Therefore, the proviso removes the restriction
as to the resldence of the "managing officer" In so far
as 1t relates to a "solicltort!s license",

In view of what has been s aid above, it will be
seen that, & foreign corporation may be lssued any type
of license provided 1ts managing officer as deflned 1n
the first part of this oplnion 1is of good moral character
and a qualifled legal voter and taxpaying citizen of some
county, town, city or village 1n Missouri, A foreign
corporation, a managing offlcer of which does not meet
such qualificatione, may still be licensed to sell to
duly licensed wholesalers in thls State, and solleclt
orders for the sale of Intoxicating liquors to, by or
through duly licensed wholesalers 1n this State.

CONCLUGION,

It 1s, therefore, the opinion of thils Department
that the "managing offilcer'" of a corporation mentioned
in Sectlion 4906, R.%. Mo, 1939, relating to the person
to whom a liquor license may be issued 1s a person in
the corporationts employ, either an officer or an em=
ployee, who is Invested with the general control and
superintendence of a whole or a particular part of the
corporatipn's busineass at a particular place.

) It 13 further the opinion of this Department
that, under Section 4906, R.t. Mo, 1939, a foreilgn cor-
poration whose "managing officer" as defined above, is
of good moral character and a qualified legal voter of
Missouri, may be i1ssued any kind of license for the
sale of intoxicating liquors. A foreign e¢orporation
whose "managing officer" as defined above, doss not
possess such qualifications may still be 1ssued a license
to sell to duly licensed wholesalers, and to sollcit
ordersg for the sale of intoxicating liquors to, by or
through a duly licensed wholesaler within this State,

Respectfully submitted,
APPROVED: ' '

ARTHUR M. O'KEEFE
Je E, TAYLOR Assistant Attorney General
Attvorney General

ANO'K :ir




