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LIQ 10fl: ~-d Definition of 11m:::U18[;ing officer" of &. corporation in 
licensing statute. b) A foreign corpora~~on Nith 
residant "mans.ging officer" of c;ood moral character 
may be issued any kind of license. A foreign corporation 
with no resident "managing officei' 11 may be issued a 
solicitor's license only. 

May 1? 1 19<16 

Honol~able J..~dmund 13urke 
Supervisor 
Department of Liquor Control 
Jefrerson City 1 Mic-,souri 

Dear lilr • Burke : 
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This will acknowledge reoei~t of your re-
cpest for an opinion on the following questions: 

"Under the provisions of Section 
4906, r(.S. Mo. 1939: What is meant 
by the term 'managing officer of 

.such corporation'? Does it mean 
the l-ocal nlanue;er at the place where 
the license is sought? Does it 
mean the chief manager in the StD te 
of Missouri for such corporation, 
and does it mean thut the manager. 
must hold some official position 
in the corporation, or is it suf­
ficient that such manager is an 
employee only? 

"Section 4006, H.i • Mo. 1939 c;ives 
me the right to issue licenses to 
nop-residente of Missouri and for­
eign corporations for the privilege 
of selling to duly licensed whole­
salers and soliciting orders for 
the sale of intoxicating liquors 
to, by or through a duly licensed 
wholesaler within this state. Do 
I have the authority to issue to 
foreign corporations any other kind 
of intoxicating liquor license?" 
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Section 4906, H.E.\. Mo. 1939 1 provides as fol-
lows: 
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"No person shall be granted a 
license hereunder unless such 
porson is of good moral char­
acter and a qualified leeal 
voter and a taxpaying citizen 
of tlw county, town, city or 
village, Q£E shall any corpora­
tion be granted ~ license here­
under unless the managing of­
f~ of ~ corporation is 
of B@Od moral Q£aracter and ~ 
qualified legal voter and a tax~ 
paying citizen of the coun!x1 
town, city _2£ village: -ll- -::· ,~ '~~-' 
Provided, that nothing in this 
section contained shall prevent 
the issuance of licenses to non­
residents of lUssouri or foreign 
corporations for the privilege 
of selling to duly licensed whole­
salers and soliciting orders for 
the sale of intoxicating liquors 
to, by or through a duly licensed 
wholesaler, within this state," 

(unders~oring ours.) 

Dy an official opinion of this Dep~rtment, 
dated June 24, 1939, addressed to Honorable Vfalker 
Pierce, then Supervisor of the Department of Liquor 
Control, and, as later interpreted by the Supreme 
Court of Missouri in State vs. Hughes, 173 S.V•:. (2d) 
877, it has been held that the "managing officer" of 
a corporation applying for a license to sell intoxi­
cating liquor in any city, tovm or village in the 
State of Missouri, is not required to be a quvlified 
legal voter of the county, city, town or village in 
which the corporation proposes to sell intoxicating 
liquor, but must be of good moral character and a 
qualified legal voter and taxpaying citizen at some 
place in the State of Missouri. 

Ylhen the term "managing officer" is used in 
Section 4906, supra, we believe thLlt it refers to a 
person who has been invested by a corporntion with 
the control of the whole or particular purt of its 
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business, and does not mean the chief officer of such 
corporation. Thia view is recognized in McAllister 
vs. Pennsylvania Insurance Company, 28 Mo. 214, wherein 
the court held that a resident agent of a foreign cor­
poration was a "managing officer" of such corporation 
becauee·itbeing settled that, "Such ae;ents do in fact 
represent the corporation here, although, in the foreign 
country where the corporation l~s been chartered and its 
chief place of busi~e ss is, there is another chief offi­
cer of such corporation." 

A "managing officer" is defined by the Supreme 
Court of California in the case of Bechtel, McCone, 
Parsons Corporation vs. Industrial Accident Connnission, 
153 P, (2d) 331, 25 Cal. (2d) 171, as " a person in the 
corporation's employ, either elected or appointed, who 
is invested with general control at a particular place 
of the business of the corporation." 

It was further held in California Shipbuilding 
Corporation vs. Industrial Accideht Commission, 149 P. 
(2d) 432, 64 Cal. App. (2d) 622 1 that such "managing 
officer" may be an employee. 

ln the case of 'l1he Marguerite r!., 49 Fed, Supp, 
929, the court said: "A managing officer is one to whom 
the corporation bias committed the general management or 
superintendence of the whole or a particular' part of its 
business. i!- -:~o -ll- 11 • 

'l1herefore 1 it will be seen th<:J.t when the term 
"managing officer of such corporation 11 is used in Sec­
tion _4906, H .. f_\. Mo. 1939, which sets forth persons to 
whom a liquor license may be issued; it included the 
local manager at the place where the license is sought, 
or it may mean the chief manager in the State of Missouri 
for such corporation, and neither one of these persons 
needs to be an officer of the corporation~ 

'l'he next question presented by your request is, 
whether foreign corporations may be issued any other kind 
of intoxicating liquor license other than a license for 
the privilege of selling to duly licensed wholesalers, 
and soliciting orders for the sale of intoxicating liquor 
to, by or through a duly licensed wholesaler within this 
State. 
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The Supreme Court of Missouri in-State ex rel. 
Klein vs. Huc;hes, 173 s..w. (2d) 877, l.c. 880 held: 

11 ·ri- ~} * 'that the retail licensee can­
not be a nonresident, but must be a 
voter or taxpayer of some county, 
town, city or village in the state 
where he res ides. tt 

On first impression this holding might be construed as 
meaning that a foreign corporation could not be issued 
a retail liquor license. but a reading of the facts in 
the opinion discloses that the holding dealt only with 
the qualifications of an individual licensee and the 
managing officer of a corporate licensee, and did not 
pass upon the question of whether a foreign corporation 
could be so licensed. 

The proviso noted above was aqded to what is 
now Section 4096,. in 1937 (Laws of Missouri, 1937, page 
533) • In the same year• there was enacted a law which 
provided that, if any state by tts liquor laws discrimi­
nated acainst intoxicating liquor manufactured in this 
State, or prohibited any manufacturer or wholesaler in 
this State from soliciting orders or selling to any li­
censed wholesaler in this State, then it would be un­
lawful to import or transport into this S-tate any al­
coholics manufactured in said discriminating State. 
(Laws of Missouri, 1937, page 536). The reason for 
the enactment of this anti-discrimination statute was 
that certain States were requiring persons licensed in 
their State to obtain a special license at an exorbi­
tant .fee for the right to sell alcoholic liquors manu­
factured outside of the licensing State (see Laws of 
Indiana, 1935 1 page 1093, imposing a $1500 port of entry 
fee). In order that_ other States-might not be able to 
declare under a like statute, that Missouri was dis­
criminating against the sale of intoxicating liquors 
mad'e by foreign corporations, the proviso in Section 
4906 was added so that there would be no question as 
to any discrimination against nonresidents and foreign 
corporations. 

With the history of the act, and the intention 
.of the Legislature in mind, we look to the section to 
determine whether a nonresident corporation may be is­
sued a retail or wholesale liquor license, or beer 
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license. The body of Section 4906 is restrictive 
in that it provides that any corporation in order 
to obtain a liquor license must have a managing of­
ficer who is a qualified legal voter and taxpaying 
citizen of this State. There are no qualifying terms 
attached to the word "corporation" so as to require 
it to be a Missouri corporation; the qualifications 
in the act applying to the managing officer. 

While it is true as said in Brovm vs. Patterson, 
224 Mo. 639 1 124 s.r;. 1, that a proviso. in a grant or 
enactment is something taken back from the power first 
declared, however, as pointed out by Judge Graves in 
Reagan vs. Iron County Court, 226 Mo• 79 1 125 s.v;. 1140: 
"-::- -lr * It is argued in this case that the first provi:.. 
sion of this statute restricts the rights of the county 
court, but granting that to be true, the proviso, which 
is the later legislative expressionf removes ~ of 
~ restrictions. rr (emphasis ours. J 

Our Supreme Court in the case of Castile vs. 
State Highway Comlnission, 312 Mo. 244, 279 s.1::. 673, 
in construing the effect of a proviso upon a restrict­
ed grant said at l.c. 677: 

11
?:- * il- As the first provision of 

section 29 in effect limits or re­
stricts the rights of the highway 
commission in laying out the routes, 
so the proviso, which is the later 
legislative expression; modifies 
the restriction, and consequently 
enlarges the power of tba commis..; 
sion., Heagan v. County Court, supra• 
It is no valid objection that tl~ 
proviso conflicts in part with the 
enactment which precedes it,. Such 
is the vory purpose and fun'ction of 
a proviso, and, ·when the restriction 
laid in the main part of the act is 
lifted by the proviso, the whole 
act must be read as though the re­
striction never existed as to the 
matter covered l2Z the proviso.-
~~ .)~ * " -., " . 

(underscoring ours.) 
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'rherefore, the proviso removes the restriction 
as to the residence of the "managing officer" in so far 
as it relates to a "solicitor's license". 

In view of what has been said above, it will be 
seen that, a foreign corporation may be issued any type 
of license provided ita managing officer as defin~d in 
the first part of this opinion is of good moral character 
and a qualified legal voter and taxpaying citizen of some 
county, town, city or village in Missouri. A foreign 
corporation, a managing officer.of which does not meet 
such qualifications, may still be licensed to sell to 
duly licensed ,wholesalers in this State, and solicit 
orders for the sale of intoxicating liquors to, by or 
through duly licensed wholesalers in this State. 

CONCLUSION. 

It is, therefore, the opinion of this Department 
that the "managing officer" of·a corporation mentioned 
in Section 4906 1 R.s. Mo. 1939, relatin~to the person 
to whom a liquor license may be issued is a person in 
the corporation's employ, either an officer or an em­
ployee, who is invested with the general control and 
superintendence of a whole or a particular part of the 
corporatipn*s business at a particular place. 

It is further the opinion of this Department 
that, under Section 4906, H.s. Mo, 1939, a foreign cor ... 
pora~ion whose "managing officer" as defined above, is 
of good moral character and a qualified legal voter of 
Missouri, may pe issued any kind of license for the 
sale of intoxicating liquors. A foreign corporation 
whose "managing officer" as·defined above, does not 
possess such qualifications may still be issued a license 
to sell to duly licensed wholesalers, and to solicit 
orders for the sale of intoxicating liquors to, by or 
through a duly licensed wholesaler within this State. 

APPHOVED: 

J. E. TAYLOR 
Attorney General 

Al'/iO 'K : .ir 

Hespectfully submitted, 

AR'l1HUH M. 0 'liliEFE 
Assistant Attorney General 
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