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> COUNTIES; County Court cennot make donmation to city for

munieipal alrport.

f February 18, 1946 :} /
b

Honorable George M. Davis
Prosecuting Attorney
Macon County

Macon, Missourl

. Dear Mr, Davis:

This Department 1s 1n receipt of your request
for an officlal opinion which reads as follows: :

"Money 1is being ralsed for pre=-
liminary survey for an alrport.
The County Court was asked to
contribute. It was my opinion .
that they could not mske such
contribution, The airport would
probably be a munielpal airport
of the clty of Macon, but this
1s simply e preliminary survey;
however, as a matter of publie
interest the partles wanted me
- to get your opinlon on the mat-
ter so I am asking you whether
; or not the county court ctn make
ﬁ contributions to a preliminary
i survey for an alrport. It would
' probably be a muniecipal under-
| taking of the clty of Macon.
This matter seems to be pressing
and I would asppreclate 1it, 1f T
could have your very earllest
opinion.

The question presented 1s, whether or not a
county may contribute money to a clty whieh 1is making
a preliminary survey prepuratory to the bullding of a
municipal airport.

It 18 presumed from the facts glven in your re=
quest that Macon County will have no interests or owner-
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ship in said airport but that it will be entilrely a clty
undertaking, so that Section 15123, R.S5, Mo. 1939, which
authorizes countles to own and operate airports,therefore,
has no relation to the questlion at hand.

. Sectlon 23, Article VI of the Constitution of
Missouri, 1945, provides as follows: .

"Wo eounty, clty or other political
corporation or subdlvision of the
state shall own or subscribe for
stock 1n any corporatlon or assoclaw
tion, or lend 1ts credlt or grant
- | public money or thing of value to

or in ald of any corporation, as-

- soclatlion or indlvidual, except as

- provided in this Constitution.

Sectlion 25, Article VI of the Constitution of
Mlssourl, 1945, states:

"No county, elty or other political
corporstlon or subdivision of the
state shell be authorized to lend
its credit or grant publle money or
property to any private 1ndividual,
- assoclation or corporation, except

that the general assembly may authe
orlze any munlelpality to provide
for the penslioning of the salariled
members of 1lta organlized police
force or fire departiment and the
widows and minor children of the _
deceased members, and may authorize
any city of more than 100,000 in-
hebitants t to provide for the pene
sloning of other employeca, and may
also authorize payments Irom any
public funds Into a fund or funds
for paying benefilts upon retire=

4 ment, disabllity or death to por-
sons employed end pald out of any
publlic fund for educational ser-
vices, and to thelr beneficiaries
or estates."

While there are no cases interpretating these
Sections of the Constitution of 1945, however, Sections -
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46 and 47 of Article IV of the Consgtlitutlon of 1875,
which Constitution preceded the present one, had ldenti=-
~cal provisions thereln.

Sectlons 23 and 25, supra, proscribe a county
from granting publlc money to any corporation. As was
polnted out in State ex rel, Board of Control vs, Clty
of St. Louls, 216 Mo. 47, the term "corporations" in-
cludes both private and publle corporations. In that
case the Court quoted wlith approval the case of State
of Mlssourl vs. Curators of State Universilty, 57 MNo.
178, in which 1t 18 said, 1l.c. 93:

" % 4 It 18 not pretended that the
provision of the Constltutlion was com=-
plled with, but 1t 1s urged that the
subscription or loan of credlt of -
Phelps county to the Universlty was to
a publile corporation, and therefore
not within the mesning of the conati-
tutlonal restrictlon, That the curators
of the Unlversity constltute a corpora-
tion is not denied, but it 1s asald that
this provision of the Constltutlion was
dlrected solely agalnst subscriptions
to privete corporatlons. The language
of the sectlon makes no discrimination
of thls sort, nor does the maln purpose
- of the prohlbitlon requlre any such
discriminationy What was the object
of restrietion on county courts, clty
and town municipalltles? The object
was plainly to prevent them from tax-
ing the people without theilr consent.
No loan or credit wes allowed to any
company, assoclation or corporstion
without the consent of the people who
had to pay it., The buslness of the
company, assoclation or corporation
is not referred to in the Constitution,
o o ¢ What right, then, has this
court to interpolate the word "private'"
into thils ssection of the Constitution?
The corporation to which the bonds in
questlion were lssued was in some re-
spects a public corporation, znd es=-
tablished for cducational purposes--san
object always held in hipgh regard by
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the State; but why 1s thils objJect,
however laudable, to overturn a
plain provision of the Constltu=~
tion, or to authorilze a taxation
which the Constitutlon forbids.!

% o ",

In B8tate ex rel. Kirkwood vs. County Court of
St, Louls County, 148 Mo. 575, the Court had before 1t
the constitutionelity of a law which required the County
to expend money upon the streets of. Incorporated clties
in which the county had no concern or control, The Court
sald, l.c. 584 e

"3 3 # In all of thelr municipal
end governmental affailrs they
(towns and villages) act indew=
pendently of the countles in

which they are located., So¢o with
respect to the countles, they have
control through thelr proper of-
ficers of the road fund set apart
for building asnd repairing roads. .
While by the act in question 1t 1is
made the duty of the proper core
porate suthorltles of citles, towns
and villages to expend upon thelr’
roads, streets and publle highways,
the moneys obtained by them from
the county court under the provi-
gsiong of the act, no condltion 1s
lmposed In the first place to thelr
right to the money. They are en-
titled to it, 1f at all, absolutely
and unconditionally. VWhen the
county taxes sre collected and the
money 1s pald In to the county
treasury, 1t becomes publlic money,
and the act of the legilslature
which esuthorizes the appropriation
of any pert of it to be expended
upon the roads, strects and public
highways of Incorporated cities,
towns and villages, in whlch coun=-
tles have no concern or control, is
a gift or grant within the meaning
of that provision of the Constitu~
tion quoted, to such city, town or
village. " (insert ours.)
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- Therefore, & constlitutional provision agalnst
countles making gifts to corperations includes dona=
tions by & county to & municipal corporation over which
they have no control,

The cases of City of Hannilbal vs, Marlon County,
Missouri, 689 Mo, &§713 State ex rel, vs, Taylor, 224 Mo,
3033 State ex rel, Clark vs, Gordon, 261 lio., 631, and
Jasper County Farm Bureau vs, Jasper County, Missouri,
315 Mo, 560, 286 3,W, 381, do not announce & contrary
doctrine because & reading of these cages all show thet
such gifts and grants were to &n agency or subkdivision
of the partlcular entity meking the gift,

As pointed out in State ex rel. vs. Tlaylor, 224
Mo. 393, which case sapprqved a grant by a county to a
drainage dlstrict, that sald drainage district "1s not
independent of the county, but, upon the other hand,
1t owes 1lts being to and 18 subject %o the authority
and control in the same sense in whioh townships of a
county are subject to its control,"

The rule snnounced herein has been supported
in Bassille va, Ramsey Co, 71 Minn, 198, Dady vs. Lyons
57 N.Y.S, 448 and Russell vs, Tate, 52 Ark, 541,

CONCLUSION.

It i1s, therefore, the opinion of this Department
that & County Court may not meke a contribution to a city
for the purpose of a preliminary survey for a muniecipal
airport.

liegpectiully submitted,

ARTHUR M. OVEDEFE
Asslstant Attorney General
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APPROVED:

L3

J. E. TAYLOR
Attorney General
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