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tivinnston county

SHERIFF'S FEES: Fees earned by sherlff Ix Tore J&l# l, 1946
that do not exceed the svatutory limitation
of $5,000 for a period of onse year may be
retained by him.

FILED

Sopbouboer 14, 1846 CZ;Z;/ //

aerl of the Clreult Court

shillicothe, liissourd

Dear Sirs

Tala departient is In roc L-ot ol wour requast for an
opinion, based on the followiny factat
to how sherifif's foes
should foes ecarned
prior to July 1, 'EG be pald by ceparafe
checlk gso that thoe rlff may Vrbp thon
and those ocarnsd after July 1 be turned
over to the county or do all fses o to
the county repardless of wioen carncd?
Feegs on many cones are palil lon ai'ter
thoy are taxed as costa,”

"7 am in doubt a
n

S
should bo pald ncw

(__:[,_.

L

ihe question, os I understand it, Lo wacther or not the
shoriff is entitled to fecs carncd boforve July 1, 1048, and

collected Lhoevcaltor,

Jocblon 185400, liede m0e LUS0, liuits tho aiount of Yoeg
a ghoriil mny retaln Tor a any ono yoor, andt 1o ag followy:
"ihe feocs of no exacutive oy
offlcer oi any county, cxclusive of the
gsalaries actually paid Lo tlg nocoggary :
deputios, shall exceed thoe sum of {ive
thousamwl dollars For any one yoor. Lone

foresoing clauge shall oot avply to ang
coumty or oiby not within o covnby In
thigc stato now contvalinlng or wilich wmay

horoalfter coantalin oae huﬁd¢bh thou
inhebhitants or nors. After Lo Tirst
day of January, 1091, avory such oi'fll
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ghall meke return quarterly to the county
court of 2ll feeg by him roceived, and of
the salarica by him actually pald to his
deputics or assistentas, stating the sawme

in detail and verifying the sawmc by hils af'-
fidevity and for any stavement or omission
in such return contrary to truth, such of=-
ficer shall be liable to the penalties of
willful and corrupt perjury."

In the cose of J. Tred. Thornton, clerk, v, taile Thomas,

sherlff, 2 [ o. ADp. 595 (a wmenorendum of the case is only re-
ported, the full decision 1s not reported), it 1is stoted!

"1, The clerk of the Circult Court, to
whom fees are toaxed in eny casgo, 1is tho
~only person entltled by law to recolve

thom frowm the party chargeablec, or Irom
the sheriff, who has collected thoiwi on

fee=bill or executlons

"2, VWhen fees are collected, they will

be held by the clerk, to lils own use, or
paid Into the county treasury, according

to the determinatlon of the inquiry whether
hoe has retained to his own use from othor
fees, carned in the same yoar, thoe maximua
sut allowed wlm by law for any one yenl.

"3, The incumbent clsrl has no right to

- fees earned by, or taxod to, 219 predocessor;

‘ they belong elthor to the lattor or to the
county, and the Incumbent is not o trugtee
for the county, and has no power to adminis- '
ter this fund. J. rved. Thornton, clerk, v.
ﬂmile"Thomas, sheriff, Opinlon by antt, .
Pe Je

m a later case, Corbin v. Adair Ccuaby, 171 lo. 5855, the
Supreme Court of .‘lssouri decided a question gimilesr to the one
asked in your raquest for an opinlon. In the J:orbin caso the
teriination of the office was by senavating the offlice of pre=-
corder and cirecuit clerk, walch provicusly had been cdministored
by one offlcer. The question belns the propcr disposition of
fces earncd before tho separation. Ths present questicn is
ginilar beecause 1t Jdeals with the paynent of fecs sarned by the
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shoriff before o lifferelt mothod of compensating him for his
sorvlces was osta 1i5106 The court, in the Corbin case, sald

] . : ( | ‘

"I'rom April 19, 1828, to Uecember 31,

1898, plalnti?f as circult clerk collcctod
clerk's fees amounting to 795431, of which N
amount he voluntarily pald into the trcase
ury of the county 461,71, the amount of
circult clerk foes earned by him, but not
collected prior to tho division of tho of=-
fices,. The remainder, 855,60, woere foes
earned and collected by him after tho di-
vision. Durins the time from April 12th

to iecomber 31, 18983, he was earning gnough
to pey his salarj, out had not ccllected
ite e was of thwe opinion that he could
net .appropriate any of his old clerk's fees
earncd by him prior to the separatlon, and
of hig own accord paild what ever of those
old foes ho collected iInto the treasury.

"le vmade cut his quawtcrly statenonts as
requived hy the Act of 1891 (Laws 1802
page 18 p), and the county court approvod
the geme, and e paid ovor the baleonco.
e now seelks by this suit to recover
ﬁnou h to five him his salary of 1,600,
g Chtrfeﬂ fraud and nigtalo of
uhﬂ clrenit court Tound, and hi
donge as well as thoat of ths cou
clearly shows, that thorce was n
facts All of ulig quarterly sob:
correct, and thoro was no donand 1ir
turn over tho old fees hie had carned ond
collrected. Wo mizrecpresentation or fraud
i to induce him fo d

vag practlced on ! O 30
These charges f¢ll Lo the ground, and tho
circeult court couls not havo found obthorwine

than he did upon thoe proofs tondored.

"It wan furthor develonaed
in wnich »laintif? found
rogsult solely of & misgtal
law, iig settlements viere

[5]
nade Uitl a por=-
fect knowledge oi all tine Tacts and are

-t
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binding alike on him and the county unless

they can be 1lmpeachod for fraud, collusion

or mistake, (State ex rel. v. “wing, 116

lioe 1293 State ex rel, v. Shipuan, 1205 ilo.

4363 Callaway Co. v. lenderson, 139 Mo.

loce. nits 5203 Scott Cos. ve Leftwich, 145 -

o 26.)

"The testimony of plaintiff further discloses
that a large amount of fees are due him as
circuit clerk, of which at least ;1,200 are
collectlible and when collected by the sherlff
or his successor they will belong to him un-
t1il he has received the amount of tho salary
earned by him for the year 1898, not to ex-
ceed {1,600, (Allen v. Cowan, 96 loe. 193.)
So that it 1s apparent that tiie plaintiff is
not remediless. To the amount of the differ=-
ence bhetween the fees collected by him which
he had earned in 1998 and retalned, and the
amount earned and not collected for tinat

X year, not exceeding {1,600, he can demand
and recover the uncollected Tees from his
successor, and his own evidence shows they
will be more than sufficiont. =+ ¥ &« #"

| The statubtory maximum of 35,000 for one ycar would as a
g ‘ matter of course 1limit the retention of fees for the period
i in 1946 priar to July 1, to an amount not to excced 2,500.

Conclusione.

N

It is therefore the opinion of this departucnt that the
sheriff of Livingston County may retain any and all fees earned
by him prior to July 1, 1946 which do not exceced the wmaximum
of 5,000 for the years prilor to 19406 and 2,500 for the period
of Javuary 1, 1946 to July 1, 19406. In the event those foes
have becn collected by the clrcult clerk, he should pay them
direct to the sheriff entitlod thereto.) Tho shorlff must, of
course, report these fees to the county in the rosular way,
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and in the evont they execeed the statutory maximm for the
period during which they wore sarned, he uust pay them into
the county treasury.

nespectfully submitted;

We BLADY DUNCAN
4 Assistant Attorney {tenoral
CAPLUROVEDS

e ine TAYLOR
Attorncy Ceneral
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