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. SHERIFF'S FEES: 

\ /l \ '· 

Fees earned by sheriff !a )ore July 1, 1946 
that do not e.xoeed the s"'tatutory limitation 
of $5,000 for a period of one year may be 
retained by him. 

r·. 'forbGrt- r':. ,Janiolson 
Gl~rk of tbe Uircuit Court 
:t,l vine;ston Gounty 
,;hillicothe, :· is so uri 

Jear Sir: 

FILED 

~I 

·I~lis c1opo.rt::lGnt io in :t'oco:'Lpt of your l'cqucst for an 
opinion~ based on tho fullowin~ facts: 

"I am in doubt as to ho',·J slwriff' s fees 
shoulcl. bo pnid nov; • ;;lwuld fcos ea.r>:lcd 
prior to ;;·ul;T 1, l'J 1J:. bo po.icl by rJopc.z'o.te 
chock so tlu,o.t; the ollcl'ii'f LlGJ kcojJ tj,m:1 
o.ncl those oarn:Jd nftDr July 1 '\)o turned 
over to the county or do all f~oc go to 
the connty rez\Grdloas of \.'iJUn earned'? 
J:'oen on innny co.r;cs nre pnl i lon~~ ni'ter 
they aro to.xocl no costs. 11 

'.i'l1'J question, c.s I unc.L:;rstnncl. J. G, lt r![lct£::or or not the 
shoriff io entii.;led to foes oo.nlC(l bui'Ol'C .;uly 1, l'J-"1G, £E'ld 
collected thol•oa.ftol~. 

::JGct:·.on lo·~GO, J;.:~. >o. lJ3'J, l~:dt:J t"l'.'l O.·.·,:unt of fo.cs 
a s::o.orlff mo.y retain fol' O.DJ ono yoo.r, and :Lo ns Lollous: 

H'.L'llc foos of' no GX8C1.rl:iive o:r minls'cul.'lal 
off:lcer of any county, c:;;.cllu:d. vo of t>c 
snlarleo actually po.lQ to hiG noconsary 
dG putios, s.l1all exceed tho ::n.r1il oi' fiv ,: 
t:1ous:.:m:l dollul'S · :f:-r uny one: ;'fOO.P. t.:w 
foree:oing clause fJ.wll nnt <.!.))ply to ,oxrJ 
county o:t.' oity no·t; 11'1 t'.lin o. ccnmty ]_n 
t~1lu et~J.to novi contt.dnlns or 1:iiLlch nr\y 
h·:Jroaft(.n• ,;o.1tnin onu ~J..<:tJJLL·od tilourJo.ncl 
i:t1'tl8..iJl tt.1tltS lll) L10X}O • ii:Ct~ .. ;-1~ tl1c~ .f~;_J.:\s·tJ 

day of January, l::<n 1 ov·:ry such o:Lof:i.cor 
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sl1nll ,\o.lco retnrn qno.rtorly to the county 
court of all ftos by him received, and of 
the salo.rioo by hh1 actually pa:'..c1 to his 
deputies o:e assisto.nto, ste_tint~~ the ::.>ume 
in detail anq_ verifying tho ss:c.c1o by his ai'­
i'ic1e.vit; and for uny sto. ~cmont or onlasion 
in such return,contra.ry to truth, such of­
ficer shall be liable to the penalties of 
willful and corrupt -perjury.rr 

In tho 
shorl?f', 2 
por,tecl, tl1o 

co.se of J. I' rod. rl'horn ton, clerl·:, v, L~':l~~ l.c 'ihomas, 
o • .1\~)p •. 5G5 (a monorandum o:C tho cuoe ]_ ;:; only ro­
full decision is not reported), it is stuteds 

"1. The clerk of the Circuit Court, to 
\'/hom fees are tnxe(t in e.ny case, is tho 
only person entitled by law to recoivo 
them from the party che.rc;oablo, or fror.1 
the sheriff, who has collected thoG on 
fee.-bill or execut:l.on. 

"2, \Jhon fees are collected, they v:lll 
be held by tl1e clerk, to J.lis ow1:1 use, or 
paid into tllc county treasury, aocordill~i 
to tho determination of tho inquiry whether 
he has retained to hio or:rn use from otlwr 
fees, earned in the samo year, the maximum 
sur:1 allowed r:dm by lo.w for an.y OD.e yoar .• 

11 :.'i. J.llle incumbent cl·Jrl·: has no right to 
fees earned ·by, or tnxod to, ~1is rn..,·edocesso:r; 
they belong ei thor to tl10 la ttor or to the 
cm.mty, and tlle incumbent is not o. trustoo 
for tho cOlmty 1 and l1.nn no pov:er to aclmin:1.:J­
ter this ftmd • J • :C1'l'Gd o rchornton, clCl'k,t ,Y • 
:;.:;milo Thomas, sheriff. Opinion by i!1.ntt, . 
Po ,J," 

·_J·:_·r_l. " ln·'·or ""~6 .l.-'OI'~'l"-,·1 V i1cln-'i ._, i'"'l1n·l-y l't'l 1 f~ .:~nr.;_ tl1e _ '-" c.-L · · '-'""·"" ) J '-' _ • H u-.L .J.._. u 1 .. V• -~')'""' -

Supreme Court of .~issouri dociJcd a question similar to the one 
a.skod :ln youl"' request for an opln:ton.. In t~w ,~~:;_,bin caso tho 
ter:,llno. t 1on ol' t:·w offi cc m:u::. o·.v so::;o.:l'a tin:·" tha o:Cf:l ce of 20-
corr:l.er and cir·o<.J_i.t cler~r., w-.1ich proviously llad -rJGO!.l o.::.l.nlnlotored 
by one officer. The qusstion boln~ tho proper dispooition of 
foes earned befo1~e tho separation. 'l1hG present question is 
sL1ilar boca>.J.Se it .Joals VJith the pay(~lont of fees oarnccl by the 
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shorif,f before n cUffere:n t me'tbod of compensat;inc him for' his 
sopvlut3S vJns oiJtr,bl.ishc-:~d,- 'T'l10 court 1 in t~1e Corbin cnoe, snid 
at l.c, 3GG, 3A9, 390: 

11 Ii'rom April lD, 1898, to December 31, 
1090, plaintiff' as circuit clerk collcctocl 
clerk's fees at:loun'tin::-:; to :ii;'795. 31, of VIhich 
amount ho volu_ntarily paid in'to the trcas• 
i1.ry of tl.1e county :,,:461,71,-the an1otmt of 
c.il~cui t clerk fees earned by him, but :not 
collected prior to tho division of tho of­
fices. The remainder, :;;;533. 60 1 were foes 
earne-d and. c6llected by liim after tho di­
VlSlon • Durin~; tho time from April 19th 
to ileccmlJer 31_, 1CJ90 1 he was earninc; cnou_~;h 
to pc.y his salary, but had not collected 
it. He was of tl1e opinion that llo could 
not ,appl,opriatG any of his oLL clork' s foes 
earned lY~T him pl'ior to the separation, and 
of his or;.rn accord paid wlw.t ever of tho~JO 
old foos ho collected into the treasury. 

n;rG nado ( ut :b.is quarterly sto.to:aont s as 
requil,ed 1·):1 tho i\ct of H30l ( Lc.wo lC'Jl, 
page 152), and th0 county court approved 
tho oamo, o.nc1 lw paL1 over tb.e bo.lo_nco. 
Fe nov.r 8oeks by- thir3 suit to recover 
enou:)l to r:l·~To h:i.a hl:3 salary of :,,l,GOO, 
J,-:> GllG.:c;-;es fraud and ~-d.r::ta1w of fact, 1;ut 
ti·w GiTel_:t:!.t coul't found, nnd hir, ovm ovi­
d_Dll,CC us 1-voll [t8 t:.1u.t o:r~ 1~:.1o oo1;.nty jtlcl~:es 

clearly sho\'JS, t~u1t tberc YJas no min ta;w of 
fact. All of his quarterly sottloncntn were 
eol"'I'cct, nnc1 tlwro nne no (1omnnc1 o · h:~r~ to 
tu:;."n ovo1~ t::w ol'.l foes he bac1 oo.rrwd c.nd 
coll(;ctod. :tTo J;LLn•oon·osontation Ol' f:;.'aud 
nas pract:L cod on }dt:-J to :!.ncluco him t;o do so. 
'.L'hcso GJ~8.l"[T,Or! 1~1"1 to t~lo C)::'D'tmd, a-::~~<~L tho 
c.ircuit coL:rt co;_JJ.,_,~ Dot havo found otllCl'WiL'lo 
than ho did upon tho proofs tendurcd. 

"It wno furt~or developed t~at t~o positlon 
:i.n VJi'lic!:J ;;laintiff found l:limsolf nets the 
result solely of a mistake ho muQe as to the 
law. Hio settleuents nere made with a per­
fect lmO\vlodge of all thf} facts and are 
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binding aliko on. him and_ the county unless 
they can be impeached for f~aud, collusion 
or mistalw, (State ex rel. v. !·:vJin(~, 116 
Yio, 129; State ex rel. v. Shiplla!1. 1 125 Llo. 
436; Callaway co, v. Hendel, son, 139 :Mo. 
loc~ cit, 520; Scott co~ v. Leftwich, 145 
l'~o. 26,) 

"Tho testimony of plaintiff further discloses 
that a large amount of fees are due him as 
circuit clerlr1· of which at least :,:\1 1 200 are 
collectible and when collected by the sheriff 
or his successor they will belong to him un­
t:Ll he has received tho amount of tho salary 
earned by him fox• the year 1898, not to ex­
ceed ;:.a,Goo. (Allen v. Cowan, 96 Lio. 193.) 
So that it is apparent that tho plaintiff is 
not remediless, To the amount of the diffei'­
ence between tho fees collected by him which 
he had earned, in 1398 and retained, and the 
amount earned and not collected for t11at 
year, not excoedi~g ;::;1,600, he can demand 
and recover the uncollected fees from his 
successor, anc1 his own evidence shows tho~r 
will be mo:ee than sufficl.on t. -;:· Y ·:: ~~ 11 

• I' ..... ! 

rr110· statutory maximum of ;;;!5,000 :t'or one your would as a 
matter of course limit tho retention of foes for tho period 
in 1946 pria.r to .July 1, to an amount not to oxcoed ,.'2, 500. 

Gonclus:Lon. 

It is therefore the oplnlon of thlo ~.J.epal"tlJont that the 
sheriff' of Livingston'county may retaln any and all fee~ earned 
by him prior to July 1, 1946 VThich do not exceed tho maxil:num 
of ~;;5 ,000 for the years prior to 1946 and ,.:2, 500 for the period 
of <Tm1uury 1, 1946 to July 1, l94G. In tlle event t;;:lcse fees 
have been collected by the ch'cuit; clerk, he shoulcl pay them 
direct to the sh~riff enti tlo~- ti.1oret? ·~ . Tho nhorlff must, of 
course, report tn,:Jse foes to -cno counwy :.1.11 the ror;ulo_:r• way, 
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and in tho 8'/Qnt ti}.Dy exceed th;::: statn.toi'Y nwx:'tm;.:.c-n foi' the 
period dUl'ing which they wore r:Jarned, he must pay them into 
the county treasury. 

' AP. HOV:CD: 

,) • E • 'l'AYLOH 
Attornoy General 

w:G.I) :ml 

n.cospectfully sub:mi tted; 

w~ y;,l)'ADY JJTi1TGA1if 
Assistant Attorney c:enoral 


