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COUNTY PLANNING .lti.\fD ZONING i Authority o1 Missouri state Depart­
ment of Resources and Development 
relative to master :plans adopted by 
counties of the first class. 

July 1, 1946 FILED 

:Mr. liuc;h Donney, Dh·ector 
::\!li:Jsouri State Department o:t' 
1\.esoul'ces and Development 
Jei'forson Uity, Hissour:t 
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HGi'erence is w.ude to your rei1uest o1' recent date for an 
of1'ioiul OJ?inion of this o1'f'ice, renaint us follows: 

"On June 8, 1946, the :Department oi' Hesouro es 
and Develop.ment received. frolU the :Jt·. Louis 
County Planninc; Commission a brochure inolud­
ini~; three muster :plans us follows: 

"1) Comprehensive Parks und Parlcways I>le.n, 2) 
Comprehensive Airport Plan, and 3) Setback 
Zoning Plan. 

"'.a th this material came u req_uest f'or imru.edi­
ate uotion by our Department in approvinc such 
:pla11s. 

".{wcol'dlnc to the statutes of 1941, Geotion 
l535lb, the State .Planning Board (whose duties 
are now a part · o1' the State Department of He­
souro es and Development) , the C o.nwlissioner of 
Ilou.l th, and Chief .hln.:::;ineer of tlle SJuttte High­
way Dopurtuont must approve tho muster plans 
01' tile County Planning Commission. '.rheref'ore, 

.in con:L'ormity of the reltUest of the Jt. Louis 
County Planninc; Co.u:utission, we bogan u.n inves­
tigation of our OVHl to determine the adeq.uu.oy 
of tho county plans in r·olationship to stute 
aviation, parks a11d purJ-;:vmys, and industrial 
developnwnt pluns. .uuri110 the course oi' our 
investi~;ation, vve wore told by the st. Louis 
County· 11 lunnin;:,; Co1umisoion that by vJ.rtue o:f 
II. B. 885, pros0nt session of t.ite le;_:;islature, 
t_.mt they no lo.nc;Gr noedoJ our a 1jprovul i'or 
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their plans. HoVJ'ever, H • .J-'3. 885, according· 
to the title of the act, applies only to 
pages 481 to 489 of the Laws of' i'Iissouri 
1941, whereas Section 15~5lb is found on 
page 470 of' tue Luws of J:J:!ssouri, 1941. 

nr have not becm able to determine whether 
or· not Uoction 1535lb has been repealed or 
modified by any other act, either in 1943 
session or the present session. Infor.l1a­
tion fro.m the I,egislative Hesearch office 
indicates tilttt no chan:.;es have been made in 
15315b by the present letSislature. 

"In order t.J.at we 11ay not be derelict in our 
duties lJy f'ailing to uct v.ri thin the 45 days 
t1me period CJ_.u.ntod in Section l5351b and also 
to pre·vent our bein0 preswnptuous in 1YLa1dng 
objoctions to uny part of the :Jt. Louis County 
J:>lanninc; ColllL.Lission' s r0port, ii' our legul au­
thority llas bc,Jn repealed, we solicit your 
prompt uttention to this LJ.atter c.tn<l ask that 
a COiW of' your O})inion be sen.t to }'.:·r. ct. H •. 
Irtlboden, GecJ:etary, ;:;t. Louis County Plw:ming 
Gom.Inission, Court House, Glayton, ~ :issouri." 

soction 15j5lb, referred to in your letter, is found in 
Laws o:C r.:issourit 1941, u.t pue;e 470. It i'orms a part of 
twenty sections roll1.tiuo; t;o county :plunninc; und zoning, ap­
pea.rinc in Laws oi' 1941, pae;es t:::65 to 4h80, inclusi vo. ~rhe 
pertinent part oi Section l5351b reads us follows: 

"No ol'ficiu.l ltlasteJ.• plan or zonin.:~ plan or 
pol~tion thereof; or temporary or emergency 
raaster or zoninc; plan or portion thereof, no 
final, temporary or emergency sets of regula­
tions un.d restrictions .. ~~overning subdivisions 
o:C land or regardin{:; building or setback linea 
on Hajor hit.;hways o:r relating to lots, lands, 
and buildiD,f.:;s, or stru.ctures, or no other final, 
tompor(::try o:c emergenc~l planninc or zoning regu­
lations or restrictions provided i'Ol" in this 
articlo shall be udopted, ordered, amended or 
extended by- tile county planninc; commission or 
the county court, us tl1e case may be, v.dthout 
the prior upprov<.t1 of the state planning board, 
the commissioner of health and the chief' engi­
neer oi' the state hie:;hv1ay collllllission; * * * " 
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It will be noted tlwt under ·the above '.._tuoted provisions 
of t_;ds section, approval i ,'3 to· he b~.r·~::wtml by· the State Plan­
nine Hoard. Under the p:r:ovlsions oi' an act fowH1 in Laws oi' 
1943, :paces 978 to 9tV1, inclusive, particularly Section 8b 
thereof, tlle duties I)I'<~viously dischare;ed by the State Plan­
nin[~ Board v.rere tJ.•u.nsferred to the :Jto.te C oJ;u~lission o.f He­
sources and Development. :Juid :.Jection 8b reads, in part, as 
follows: 

ni1J.l of tl1e powers and dut,ies heretofore 
vested J.n o.mt exercised by the Stat0 Plan­
n.inc: Boc.rd are hereby vosted in and shall 
be exercised by the State ComMission of He­
sources unci Development. ;.;·: * * " 

/ 
House Bill No. 085, · w>optea by the 63rd (Jsnerul .ii.ssembly, 

and 8:L'i'octivo o.n June 10, 1946, relates to tile udoption of a 
master county plan in all eounties of the first; cluss. The 
provisions oi' tli.e bill at no pLwe requil·o the approval '-bf 
tho State ;Jep::;,rtnont oi' H.esources und Development prior to 
the adoption of u. rtmster coun.ty plu.n, It tho:L'eupon becomes 
pertinent to d0terFdne VJllether or not tho _provisions of Jec­
tion 15;551 b, r1uoted supra, which do re(_l_uire such approval, 
are yet in effect. 

It is provided by .Section 2 ol' tho .jciwdule arn;ended to 
the Constitution o1' 1945, G:::; follows: 

;
1All luvJS in :t'OJ:'ce u.t tho -tlmo of JGlW auo_;)­
tion of.' til.i.;3 Uonsti tution and conslsten.t 
tlwx·e•.J:l. tll sll~ill ::...·el .. i.ttLl in tu.l1 :Cm:co cmd ef­
fuct until dl,wndeu or l'ey;.;aled. hy tho ~.:~oneral 
as:Jehtbly. ~\11 lt.JJ'ID incorwist mt't \::i tlt this 
Constitution, unleu3 soon~r rupeulod or 
QI;Hmded to COHfor11 •.J:Ltll this Gonstitution, 
sJJall :t'ul.min :tn full force nud effect until 
.July 1, 1946. 11 

~~cfm.·c:nwo to the Constitution oi' 194.:5, pnrtiuularly _,rtl­
cle VI, :Jec tion u, cU.::;close.o t.i.1o followin~: p1·ovision relating 
to certain :i.'O,,;lJ.iJ::eJJ.onts c.\pplicuble to laws ai'fecting the in­
tornul Ol\_··.l:ti~e.;ation u.nd lJOVJers 01~ GoLm"ties: 

nrrovi~Jion shu.ll be l'~u.de b;'f cC8HG1'Hl lavJs :Cor 
Lllc or:"u.nizatlon ·LUtd classii'icntion oi' coun­
ties e:xc •,j:,_it ::.1s }):rovided in tlil:J u onst.i tution. 
~Phe nm;be:e of classes s::ull not oxceed i'our, 
c..nd t~w o:c~_;o.nization and powers of each clo.ss 
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sho.ll bo definod b~r gonc:t:'tLl lnws so thut 
<.::11 cot~l;.tios wi thli:. the f3dlt10 CltUJf.J shull 
po:.<JOG~J tllc :JWilG lJOWGl"S Ltli.Ci bo 8Ubj oct tO 
tho S<:i.lLG r0st:cic"tions. ·, luv: up:pliGi:dJle to 
o.ny county allull u.gply to o.ll cotu.~.ties in 
the class to y;Jl:i..ch s ucll c ount_y- belongs." 

r£hE3 term "pOVJer" ~'-~<D acquirod, in le{;O.l pllrasoology, U 
well CLel'ined .ClO<..>.ninc;. .i~.s used wl tll rei' erenco to oi'i'iciuls 
or C-L'~~unizations, it; has been defined in the l'ollowinc; lan­
c,uac;e: 

11 ':flo>No:~.·" meu.na the ri;;ht, ability or i'CLc­
u.l ty of doi.U(:: so.;,j_cthing. It i:2. W.t ubili ty 
to act re~:;al'L1ed o.s latont or inherent; the 
f'uculty o:r doint; or l)erforminc; sohlethinc;; 
c~.pacity for action or pe!·.ror.mancG." 63 
t.·ords und Ph:cu.ses, l)erm •. C::d., p. 141. 

d 'PO\'iOJ.'' 

:richt. 11 

p. 140. 

ls oynonymous with uut;hori ty or 
36 Vlo.:cus ~.dld :Phruscs, 11el'l:l. ;~d. • 

'rlle conGtitutioncll provision i:1uoted. iOJU}Xi.~u, in tl1e light 
of tho definition of tlw tern "power" set forth, clottrly in­
dicates tlla"t v;itl1 respect to tho authority of counties fall­
inc:: l_Ji thiE tllo DUiilG Clo.S~3, SU.Cll uutllori ty .UUS'Ii :)e m:d:form. 

_'-clvor'tinc; to Joction 15348 bl' tlw o.ct i.'ountl 1n Laws oi"' 
1941, po.cos 465 to 480, inulusivo, oi' y_,hicll ;_;;oct ion 10351 b 
f01."LlS Gl. ~t:.GJ.l?t, tJG 1Li1H.i t]l~.LJG UU.C}1 (_lOti iS by- i·i:tn ·Lo:i~:d-£) J·!-~Lcle li~:>­
plicablO to uc,ny count~,- l.n r.rllich, or :La a cmmty hll:wdio.tely 
adjoininL; rJhicll, there is J10-v.; or .rrJ.ay horeai.'ter l1o loo<clted 
O.llCi C On:3tl'UCtod :_:Lty lJCi"Hawnt Cl.LLlp, C:.-.lltO.i:llllOilt, post, tort 
or truini.rl{; arev. oi' tJ.1c Unitot.t ~.-i.;u..to;::; . ,rruy, 0}_0 ~}.ny orl1na.nc e 
or a_f,uJ.uni tion l)lant 01: :Cue tory- ov.'ned c.,_nCJ opu:..''->.teu ·oy ·tLe . 
lJ.tli ted dtutas OI' O\:nocl -;JJ tho UL:i ted 8ta'to:...: <.Jlll~ O_:_Ju.~_ut.ed undGr 
contract vilt~l -c uo Unit cd :~J"\iat o::>, exc ._:,Jt :,nv d m•.~rt:.y •. }.dell .nov: 

I • • I I • -.-.-._... -~ '> ...._...,..___.,.,___,_~- ~~' ---~ ._ 

,,out;uJ.n.s O:i.' tw.•· J.Wl'e<:.n'tu:.:' con·G:.:un a •)OC!ul~:clon oL· noL loss 
t"llli.ii i.'ou:rliuiilii=ou. EI:ou~uu.bli-T::zYo:-Duo) .r~iloi-:-~~, ·c~~},~~tt .. ~t·n"!ii:t, Jmudred 
·tiwus~._~nc1 .uroQ:.uOQ.l JddLJ~ii~E's·:__,;,-;;.=~:<;"~~ '---:---~ ~e--~-- =·-- -~---

'11he chw;:;:iJ..'ivo..tioH oi' coUli."i~ios iE uc001, _,:_,nco rJ:i.t~~J. the :p:co­
vis:i..ons oi' ~cl~'Licle Vl, Joct.ion ::. .. , ; .... uotc•l "'!UQl.' , .: .. u.s l.JoGn ms.de 
lJJ tile 6~ra Goncl,:._._l -~hs::>eli:tbly undc:.L; t.iw j)l'ovloions OJ. :L~ouse Bill 
lfo. tJ:.7G, r;lliJll 1.'0c.~as, in }art, c.;,;.:; i'ollorm: 

11 Ulus:J 1. ;.,l.l counties n.m; ll.~~vln_ o..:· \:L.ic11 
iJHY llcl·eui'tm. lL_V0 u.n U;!i.JCSSOd. Vo.lU:::LtiOll Of 
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t)u•ee lmndrod L~illion dollars ( ,,-000, 000,000) 
unu.. OV'J.l' shall bo in the !':lrs·t clu_ss." 

It i.s furtll8.L' pro-video 1Jy :3oct1o~~ 2 o.;.· tho s<:tne bill 
tlL·_t 11 W:Jsesse(.l v :__._luc.ltion, 11 as us~d 1n tlw ,_,_ct, ohu.ll uean 
tho vctluation o:C b.ll l'<:.Jul und per:;onul property as deter• 
mined. ond 1'inully establishocl by the stcd,;e ugoncy cllu:r"t:;ed 
ni tl1 tlte duty oi' ec~uuliz.inL_. Ll.S::.:esSJilen:ts + 

It io further provided by Section 3 or the uut th~t, for 
the pul~pose oJ.' ;/ oto:c;dninc; the ini.tial cluss of the various 
counties, tllo asr.:~essocl v:~;_luntlous oi' such COLll:rti0s a'S found 
in the UJ"atU'Ildl oi' the Doal'd or .~{],UUlizatiou o:i.' tJle 0tatu of 
Lli:Jsouri for tlle yeur endi.ni:> Docc11lb•::;r 61, 19'J::L111 shall be used. 

Hoi'erence to the 11 J"ourno,l" discloses -~:,1•-<·L tv1o counties 
full vdthiu -chq first class, nW!lely~ J·ackson, -,dtll I:Ul as­
SGsseCi vuluettion oi' :r.:o4G,4fJ6,280, ana ·..:t. Louis, with an as­
se:Jsc.:;d valua.tion of :.;,._,~57, 70,,, (;~:10" rl1lloroi'ore, il' 'tJv::: act 
found in Laws of' .1ssouri, 1941, puc;es t:_b65 to 400, irwlu­
sive, i~;; by its terms applicable to botll o:i.' t11e counties 
const:t tutin,~ t~w :r irst class; it is consist en:~ v.rit;ll the Con­
stitution of 1945 anc1~ in ucuorJance with ~action 2 oi the 
.Jchodule appcudeu tl~.e:ceto; Y'~t :ceru.uins in full :Cor-·co ct1.cd of-
teet. · 

HmYove:c, Y:u JH:(Ve rouciwd. tho conclusion -~llLtt tiLe act 'is 
not wlifor"·'· ill i'l:;c uJJplioution to all cour:.tius of tho first 
class. ~he roason thorefor io tl1e incorporution in ~action 
1():148, (1uoted oupru; ot <J. clc.use oxc Gl_;tinG l'ro,:n tllo J_:;;:ov isions 
of the uut an;y eounty \·Jldoh contains u ilopuhdjion o:L' not; less 
tlta:n 40o,ooo nor more than GOO,OOO inh~1bitants~ .h:·)1.'01"once to 
the census m: 19,10 diuclosos tiJ.t:-<t in tJL.:.tt 'J"~'-'·1"' a,wtuwn Gounty 
contained. 477,:3: o inlL_bltants, uri!l tim t dt • Louis County oon­
tuined C-:;74, 2;,)0 inha bit0nts. It is tllol'ol'ro.d ap;~;arcnt tllut 
tlle uct is not unii'Ol'ltl in J. ts upplic~.::ttion to u.ll c ount.ies con­
stitut;ing the firot cLu.w, t'J.HCi ii.-l' tlwrei'ol'o, inconuist8nt 
with the m:ovis:lons oi' the ;Jonst;itiJtion. o:c' l'Jtl5. Undol"' the 
p1·ov isions o.l: :_;ectio.n 2 oi' tlw ,Jcl~r::;dulo oppo.nded to tllo Con• 
sti tution OJ:' l'J4!J, ;],_.id ,_; c-t;, ',:hicll irWlUCi OS :..)!.;;;Ction l5;j5lb, 
is no lon:_,er ~:-n'fective. 

In the prBlillses, '.JG a:cu oi' tlw opinion t.i1at a i.lw:~ter plan 
muy bo adopted hy a couniJy oi' the: i' ir st oltu:;s \;i lilwut 1·c(,;uiring 
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the aplH'OV<.l or· tlw Lissouri Ut;i_.d~e .UGj_JC.ll't..tu.ont 01. .~uaources 
, ancl Development. 

J.J.HWV:.:!D: 

'j- ·:· 'I nr·,, .. w. . ' d.t\. . 

.i~ttorney Gonerul 

hospcctfully subndtted, 

WILL·-~·'. .G.~Hl~Y, Jr o 

Assistant Lttorney General 


