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... ~R;BATE ;~!Es:" Probate Judge shall b~ li~ensed to pr&ct:tc·~ law 
/I / // _in this s·tate, ~xcept that probate judges in 
./Zf~ ~~. ~~-c clc:5 office at the t1me of the adoption of the Consti­

~r tution of 1945, may succeed themselves without 
~t :I_ being so licensed. 
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IIonora'blo l'itelvin En,n:loha::.:'t 
P:eo:.c1 ;outing Attorney 
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Don:e ~·. ir: 

!.:.oco lpt oi.' ~{OUI' 1:ocon t re CJUOS t rogni•ding ~-.~ec tion 
~35, Article V, Constitution of 1'/iif;sotu•i, 1945, is hor•Gby 
aclmowlodged, l.'lhich :t>eadn ao follows: 

"Accordins.to the abovo doscribod Sec­
tion of tho Constitution, it is pPovidod 
that 1PI•o'be.to Judgos shall be at loast 
25 yenr•o and I·iiac;istratos at loast 22 
year a of ace. ;voPy j udc;o nru'J i':!ugis­
trnte ohall bo liconsod to practico law 
in thl:J i~tnto, oxcept that PPo'L)ate Judges 
now in off:l.co ill3.:Jr succeed thenwolvos ns 
Pro-oatcJ Judges .without 'boinc; so lico:nGed.' 

n-undol, tho o.'i)ovo p1•ovision io n po1,oo:r:1 who 
fo11morly holc1 tho of:;_'ico of Fl'o·uato J·ud[•;o 
but is nor! not in office elir,;ible to hold 
tho o:fi'ico of .V:•-'OiA1 to J-uc1r;o ln a C: oun ty 
undor 12,000 popule.tlon'? 11 

~·action 2G, A:et:icle v, Constitution of lJh;souri, l~Jil5, 
rondo in ito entirety no follows: 

11 Jude:;es o:L' tho sup:i?ome coux•t nnd cou:L,ts 
of o.piJonl~; ~:hnll hnvc boon ci tiz\Jns of 
tho Un:ltod !\tnto::; for nt least fifteen 
yonro, nnd qualif1od votoro of this .. state 
for> r::.ino yom:>:::~ 1:oxt p:.'ocGc1lJ:1['; thoil"' ~JOlec­
tion. ~:uch jud:~:oD nhD.ll tle o.t loo.st thirty 
yom.'o of a;sc !;ut shall not contLnw to 
hold o::'i.'lco a::.'tor at'Cninln:.~ GGVont-v five 
yoo.:co of o.e:;o. · Jud~;os of the court of appeals 
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cllall bo rosidonto of ·che district of 
their cotu"'t. Ch•cuit judt_jos shall llo.va 
been cttizens of tho United Ctntes for 
at laast ten yoa:eo, anc.l. qualified voters 
of this state throo years next procoding 
their selection, and be not less than 
thirty years of o.c;e and residents of the 
cil"'cuit, Ju.dr.os .2£. probate lU1.P mnr.is ... 
trate courts shall be nualifiod voters 
.2£ ~ state, !!!!£residents of ~ county. 
Probate ,ludr,es shall !?..£ §:1 loas t twon ty: · 
five-~ mar;istrates ~ least twenty two 
yoars 2£ age, Every judr.~ ~magistrate 
shall be licensed to prnctico law rn this' 

·state,8xcept thatprobate ;Jud'GOS now .fu 
ofl'ice mi? succood themselves as probate 
,1udr;oo w thout ~}e inr; so Iicens"Oct, and. · 
except that pOl"'sono vrho a:eo nov; justices 
of the peace, or who have heretofore 
1Jeen justicos of tho ponca in this state 
f'or at least four yearc, shall be eligible 
to tllo ofi'ice of muec;istrato ·without being 
so licensed," (lJndEn·s·corlnc; ours.·) 

... . ..-, ,_ ' 

It is o. \'Jell known l'ule of constitutional construction 
that "the oxp::eessim1 of one thing io tho oxclusior" of another," 
which rulo is found nost l'OCO::.\tl;y irl tho co.so of ~:.tnto v. i:.\mith, 
111 s. w. (2d) 513, 1. c. 514. 

Dy oxpl"'OD c 1!..1<; ·L[lo c;onoral p~c>opos i tion that ovory judge 
and macistro.te shall bo lico:nced to rwactico lm1 in this state 
the frnr.ter~';\ of 'cho Cor~stitution lu.wo EP~cluclod tllODO nho n:c,o not 
so liconsod, . E1o:co,9tioj·,_ ls mnC:to v!i th J.'EJc;ard to tho::~o pPobnto 
jud.gofJ VJho nl'o noH ln of:~'ico no tllnt they ma~r :JU.ccood thomoelvos 
as probflto judc;os without be in('~ oo licm~Dod. Oc:rtnlnly if one 
is not in office he may not succood him~,cJ.:f l1.S is stipulntod in 
this provision, 

· e no'ce tbnt Ll tho [>O!.ltonco .suimoqnc:mt to the ono \'Te 

aro hePo considol"ii:\g, pl:'ov:l.sim-._ 1:: mo.de· 1;:i'Gh I'O[';t.:n'd to thoDo who 
are now jus ticos of tho ~Joa.co, 11 or rrllo lmvo horotoi'm"'o ··)a en 
justices of the poaco in thi~ ntato for nt lonot four yoars, shall 
be eligir)lo to tho office of ··.to.r;i::;tro.to wihtout bolnc; so licensed.," 
IIowovor, no cnch provision i[1 mm1o roc;nl1 d:l:c;c; p:::1 01•)rLi: ') juO.,~os. If 
it had boon tho intm:'GJ.on oi' tho fl1 0.;;lOl1 U of t~lo Go,,;..;titution that 
fo:t1 n1Ell' p:eo!Jato jucJ.c;os who O.l'o :cot llconuod to pi•o.ctico law in 
this Dta.to shouhl. bo nblo to hold tho ol':·'ico of pro1Jo.to judc;o 
acaln tho::: vrould havo p:<.'ovldod sinllcl2ly fo=-.1 that occo.sion. 
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rrl-10 pros en t Constitution \':as a.dopted Pobruo..1 .. y 27, 
1945, and unloss a probate judge wno in office on that date 
he must, in order to hold office of probate judge afto1~ that 
time, be licer1sed to practice law in this state. 

Conclusion 

It is, therefore, tho opinion of this department that 
under 0ection 25, Article v, Constitution of !:Ii:::souri, 1945, a 
probate jUdge !!lUSt be liCOi1Sed to pl'UCtiCO law in t.hiS State 1 -. 

e:;:cept that those probate judces who v:ero in oi'fica at tho time 
of the·adoption of the present Constitution may cuoceod them­
selves as probate judge without beint; so licen:::od. A parson 
other'<'iiso qualified, Vfho formerly hold the office of probata 
judge but who ie not licensed to practice law in thir. state and 
who was not in office at the time of tho adoption of the new 
Constitution, is not olir,iblc to hold tho office of probate 
judge. · 

APl-'HOVED: 

J • :t;;. 'l1AYLOR 
Attorney Gonoro.l 

Hespectfully submitted, 

J • Ll!\T\'11 Il'r /~_l·~ TJJ-~l(~_!, 01\ 
"~ssistnnt Attorney (}enornl 


