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coNS TITUT]ONAL LAW: Under Sectlons 18 and 25, Article 5,
Constitution of 1945, Jquice of the
/i2;ZLZKnJ£4¥) peace not llcensed to practice law
b ' cannot hold offices of probate judge
and magistrate in counties with
30,000, or less, inhabitantse.

e March 6, 1946 o FILED
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Honorable Percy W. Gulllec
Prosecuting Attorney
Oregon County

Alton, iliissourl

Dear Sirs

This department has recelved your letter requesting an
officlal opinion, which reads as follows:

"I would like to have your opinion
on Sectlon 25, Article 5 of the new
Constitution of Milssourl relative to
the qualifications of Probate Judges
and Haglastrates, _

"I would like to know 1f a Justice
of the poace, now in office, would be
elicible to tho office of probate
Judge and magistrate in a county with
a population under 50,000,

"This Justlce of the peace 1s not
licensed to practice law. 3ection 23,
Article 5 provides a probate Judge may
succeed himself in offloce, also that
a justlece of the peace, now 1ln office
is eligible to the offlce of maglstrate,

"So the part in question is 'would
a justice of the pcace be ellpgible to
the offlce of probate judge and mapgis=-
trate in a county under 30,000 popula=-
tion, where the probate Judge shall be
judge of the magistrate court.'"
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Aftor studying the facts presented, the principal question
involved in your request is whether, under the Constltution of
1945, a justice of the peace now in office 1s qualified to hold
the offices of probate Judge and maglstrate in a county wlth a
population under 30,000, although he is not licensed to prac—
tlco law,

. Section 18, Article V of the Constitution of 1945, pro-
vides in part: '

"o s % % In countles of 30,000 ine
habitants or less, the probate Judge

shall Dbe jud~e of the magistrate court.
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That portion of Section 25, Article V of the Constitution
of 1945, portalning to the question, 1s ds Tollowst

Mo 3 9t @ Iivery judge and maglstrate
shall be llcensed to practice law in
this state, except that probate judpes
now in offlce may succeed themselves
as probate Jjudges without being so 1li-
censed, and except that persons who are
now Justices of tho peace, or who have
heretofore been Justices of the poace-
in thls state for at least four years,
shall be eliplble to the office of
mogistrate without being so licensed.”

In answering; your qucstion, certain princlples of constl-
tutlional construction and interpretation must be observed in
construing the relevant provisions of the Constituticon, The
following appears in 16 C, J, S., Section 16, page 51t

"A congtitution should be construed
so as to ascertain and give effect to
the Intent and purpose of the iramers
and the people wno adopted it,"

This rule i1s proaounced in draves v. Purcell, et al.,
if0e B74, 05 S. We (2d) 54E, l.ce 547,
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Acain, in 106 C. Je 34, Sectlon 14, page 49, it 1s gtated:
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"A constitution should be construed
. a8 fundamental law and should bo Inter-
preted in such a manner as to carry out
the broad general princliples of governw
ment stated thersein.™

Also, 1n Section 17 of 16 ¢, J. 8., page 55, the following
appears: .

"Unless the meaning of the terms
employed is not blua;, questions as
to the wilsdom, expedlency, or justice
of a constitutional provision play no
part In the construction thereof,"

In Stockburger ve. Jordan, 76 Pac, (2d) 671, 10 Callf. 636,
there was involved the constructlon of a constitutional provi=-
sion relating to the people's power of referendum. At Pac.
loce clte. 677, the court expressed the followings

" & % & 4 Ve have nothing to do
wlth the policy of the law as expressed
in thls sectlon of the Constitution,
and can nelther approve nor condemn
the same., Our duty begins and onds
~wlth the interpretation of the lan-
guage so used In the Constitution, and
with ascertalning the meaning thereof,.
This we have attempted to do, regard-
loss of thoe reasons which may have
prompted those responsible for the
enactment of this provision of the Con=-
stitution,”

Agaln, in 16 C. Je 5., 3ection 18, page 55, the followlng
is stated:

"A clear and unambiguous constitu-
tional provision cannot be evaded by
construction hecsuse 1t worls & hard-
ship or absurdity, but a construction
which will heve such effect will be
avolded if possible.
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In State ve lUlssourl Workmen's Compensation Commlssion,
2 S. We (2) 796, 318 Mos, 1004, the question of when the Vorke
men's Compensation Act went into effect was involved. In
ruling on the comatitutional questlon, the court sald at &. W
loce clte 802=v

"Kor can we c¢hange the Constltution
by mere force of our opinlon, Jjust be-
cause some hardships may be occasioned
by following the Constitution, # 3 # %"

In 11 Am. Jur., Section au, peCes 661 and 662, 1t 1s
statedt

"In construing a constitutional pro-
vision, it is the duty of the court to
have recourse to the whole Instrument,
1f necessary, to ascertain the true in-
tent and meanins of any partlcular pro-

~visgion, and if there 1s an apparent
repugnancy between different provisions,
the ‘court should harmonize them 1f posw
sibles The rules of construction of
constlitutional law require that two
gections be so construed, 1if possible,
a8 not to create a repugnancy, but that
both be allowed to stand, and that
effect be glven to cach,

"It ia an established canon of cone
stitutional construction that no one
proviglon of the Constltutlon 1s to be
separated from all tho others, to be
considered alons, but that all the pro=
vislons Dboaring upon a particular sub-
Ject are to be brought into view and to
be so interpreted as to effectuatc the
preat purposes of the instrument. & . "

In connection wlth the above dquotatlon, we clte the case
of Jones v. Williems, 121 Tex, 94, 45 S, @, (2d) 130, 79 A.L.H.
983, where there was Involved the problem of the Leglslature
having the powor to relecase persons from payment of taxes. In
ruling on certaln constlbtutional Drov1sions, the following ap=
pears at S We loce cit, 137
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"3t & <= % The rule 1ls that a bongtitun
tion 1s to be construed as a whole, and
'effect is to be given, 1f possible to
the whole instrument, and to every section
and clause. Li different portions seem
to conflict, the courts must harmonize
them, 1f practlcable, and must lean in
favor of a construction which will render
every word operative, rether than one
whlch way make some words 1dle and nuga-
tory. % % % It 1ls scarcely concelvable
that e case can arise¢ where a court would
be Justified in declaring any portion of
a written constltution nugatory becsause:
of ambigulty. One part may qualify another
80 a8 to restrict its operation, or apply
1t otherwise thaen the naturesl constructlion
would require if 1t stood by 1tself; but
one part 1s not to be allowed to defeat
another, If Dy . any reasonable conatruction
the two can be made to stand btogether.
uvery_provision should be construed, whoere

osslble, to give effect to every other

provision.' * FTCTnL |

Another rule of constitutional oongtruotion that applles
in the instant case is found in 16 Coe Je 3+, Section 21, page
61, whlch 1s as follows:

"Ordinarlly the enumeration of gpecle
fled matters in a constitutional provision
- 1s construed as an exclusion of wattoers
not enumerated, unless a different inten=-
tion 1s apparent,"

All of the rules of ceonstitutional construction and In-
terpretation herein clted have beecn used many times, and
numerous citations can be  found in thse various lezal dipestd.

in Section 18, Article V of the Constltution of 1045,
supra, 1t 1s prov1ded that in counties with 30,000 inhabitants
or less the probate judpe shall be judpe of the maglistrate
court. Ilowever, thes converse of tihils proposition would not
be true. The clear and unamblguous expression oif one proposl-
tlon excludes the application of another,.
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Seetion 25, Article V of the Constitution of 1945, supra,
provides the qualificatlons for probate Jjudges, and among
those stated 1t 1s necessary that the probate Judpes be licoensed
to practlce law, except that those who are now in office may
succeed themselves as probate Jjudges wlthout belng so licensed.
Therefore, in counties with 30,000 inhabitants or less, for a
pérson not licensed to practice law to be probate judse he must
already be holding the offlice or succeed himself as probate
judrpes Thia 1s the only exception to the provision that probate
Judpges shall be licensed to practlice law and excludes the ex-
pression of any other exception.

Conclusion,

In view of the foregoing, 1t 1s the opinion of thls depart-
ment that in counties with 30,000 inhabitants or less a person
now holding the office of jus%ice of the pemce 1s not quallfied
to hold the offlces of probate judge and magistrate 1f he 1is
not llocensed to practice lew, because he 1s not quallfied to
hold the office of probate Judgee.

Respectfully submltied,

RICHARD F. THOMPSON
Assistant Attorney General
APPROVEDS ‘

Je Jie TAYLOR
Attorney General
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