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This will ackaowledge recelpt of your letter of recent
Gote esking if Lectlon 2811,103, Missouri Revised Statutes,
punotated, lenate BLill Wo. 207, Section 3, prohibits magla-
trates from prepering feceral and state income tax returns
for individuals. Your latter, in part, readsi 3

"3 quastion of thé interpretetion of
sectlon £811,103, Re S. Moe 1939, Laws

of ilssouri, 1945, Senate B11ll 207,
section 3, perteining to the new office

of maglstrote has been presented to me, '
ond I hercwlth reguest ah opinion con=
cerning the followings

“The last portion of the above deslgnated
sectlon provides *No maglstrates shall re-
coive ahy other or additionsl compensatlon
for any othsr public service or practice

law or do lsw business while he 1s magls-
trate.' Does this section prohiblt & magis-
trate from preparing Federal and State In-
come Tax Returns for indlviduals for com-
pensation?”

W % woSF o d

cection 18, Article V, Constitutlon of 1945, provides for
the esteblishment of maglstrate courts in each county aud reads,
in part, as follows: ’

mhere shall be a magistrate court Iin
sach countyet * #In counties of more ‘ |
than 30,000 and not wore than 70,000 o :
inhsbitants, there shall be one mapls- : 1
trate . & #" ‘ ' N ‘
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Section 24, Article V, Constltutlion of 1945, limits the com-
pensation of magistrates to their salaries and, in part, providest

"% 5+ #The salaries of meglstretes shall

be fixed by law. No judge or maglstrate
shall receive any other or additional com-
pensation for any public ser¥lce, or
practice law or do law buslness,i * st

pursuasnt to the constitutional provisions relating to megls-
trates and megistrate courts, the 63rd General Assembly enacted
3enate Bill No., 207, which was epproved March 11, 1946, end 1s
now incorporated in the Missourl R. 3. A., chapter 11lA, irticle 1.

Section 2811,103 supra, in part, provides:

My 2 %Mo maglstrate shall recelve any other or

 addltional compensation for any other public LT
service or practice law or do law business
while he 1s magistrate." :

Getting to the question at hand, we do not believe that a
maglstrate would be recelving additional compensation for the
performence of & public service, as contemplated in Section 24,
Article V of the Constitution and Sectlon 2811.103, supra, if he
prepared federal and state income tax returns for private individ=
uels snd received compensation for meking out the returns, Thercw-
fore, we must consider whether or not the preparation of federal
and state reburns would constitute the practlce of law, or the
doing of law buslness, as ‘contemplated by the constitutional and
statutory provisionsa.

section 13314, R. S. Mo. 1939, provldes that any person,
assoclation or corporation engaglng in the practice of law or
doing law business without being duly licensed shall be guilty of
o mlsdemesnor. Section 13313, R. 5. Ho. 1939, deflnes the
"practice of law" and "law business' as follows:

"ihe 'practice of the law'! 1s hereby defined
to be and ls the appoarance as an advocale

in a represeutative capaclty or the drawing

of papers, pleadings or documents or the per-
formance ol any act in such capacity in
connection with proceedings pending or prosp-
ective before any court of rccord, comvalssloner,
referee or any. body, board, commlttee or com=
mission constituted by lew or heving authorlty
to settle controversies. The 'law business'
1s hereby defined to be and ils the advising

or counselingy for a valuable consideration of
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eny person, flrm, ossoclation, or corporation
a8 to any seculsr law or the drawlng or the

- procuring of or assisting in the drawing for
.a valuable consideration of any paper, docu=
ment or 1lnstrument affecting or releting to
secular rights or the doing of any act for
o veluable consideration in a representative
capaclty, obtaining or tendiny to obtain or

- gecuring or tendlng to secure for any peraon,
firm, associatlion or corporation any property
or property rights whatsoever,"

A leading Missourl case on unsuthorized practice of law 1s
Liborty Mutual Insurance Co. v, Jones, 130 5. #, (24) 945, 344 llo,
932, 125 A. L. R, 1149, wiich involved the determination of whether
or not the adjusting of clalms by representetlves of lnsurance
companies constituted the practice of lew or dolng law business,

AL .5, W, (2d) 1le ¢. 7. the court sald, quoting from Clark v,
hustin, 340 Mo, 467, 101 8, wW.{(2d) 977:

"11t would bhe difficult to give an all=
inclusive definitlon of the practice of
law, and we will not attempt to do so.

It will be sufficlont for present pur-
poses tc say that one 1s engaged in the
practice of law when he, for a valuable
consideration, engagzes in the businegs

of sdvising persons, firms, assocletions,
or corporetions as to thelr rights under
/ the lew, '

"10r, eppears in a reprosentative capacity
as sn advocate ln proceedings pending or
prospective, before any court, commissioner,
referee, board, body, commlttee, or conum=
lsslon constituted by law or authorized to
settle controversles, aund there, in such
representative capacity, performs sany ect

or acts for the purpose of cobtaining or
defending the rights of thelr cliocnts under
the law, :

"1Otherwise steted, onse who, in o repiresentatlve
capaclty, eugoges 1in the business of advising
clients as to thelr rights under the law, or
while o ongaged, performs any act or acts
eilther in court or outside of court for that
purpose, is enpgaged in the practlce of law!"
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heein at Se We(2d) 1, co 955, lllison, J. sald:

M3 3¢ Broadly speaking, the Clark=-Austin
definition includes under the term
'practice of law'! neerly everything that
the statutory definltion classes under
two hcads, 'the practice of the law! and
tlaw business', The f{irst paregraph
of’ the former specifles engaging in the
business of glving advice as to legal

" rights for a valuable conslderation. The
second peragraph includes appsarences 1n
court, etc., in & reprcsentatlve capacity,
snd related activities, but mentions no
consideration. The third paracgreph covers
both classes of =acts in behsalf of cllents
but without rsquiring a conslderation.

Also thse followlng eppears at SQ-N.(Ed) le Cce 9553

"Tt must be admitted thet meny definitions
of the 'practice of law! include acts done
Loth in asnd out of court, including services
where no litigatiop is in prospect, Never-
thelesa thero sre fundomental differeices
_ between the »ractice of law==~in the sense
‘ ‘ of court worke=-snd law buciness. twhile a
| 1aJmuﬁ ney represent himself in court, he
canneot aven on a slingle cecaslon represent
snother, whether for a congidevation or
note 4Lnd o corporation coaonot represent
itself 1In court at any tlme but must
appear by attorney. On the other hand
the doing of any slagle gct oub of court
in & roepreocntatlive capacity that «
gvryer wishe do will not wnocessarily con=-
vict a layman of enpaging in the low
buginocsses The very term itsell ilmplies
that ne muat have dﬂu”'bd in the busincss
or held nimself cub,as some cu:es 3Ly,
Illustrative decisions are cited in the
mergin.  The holdiang out umay be evideuced
by repeated acts Indlicating a course of
-conduct, or by the exaction of a consider-
atione" ‘

In the case of In re Lwbthews, 57 Idd. 75, 79 Pac.(2d) 535, |
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the following is sald at Pac.(2d) 1. ¢, 538, regarding what ser-
vices shall constitute the prectices of law: :

"tihere the rendering of such services
involves the use of legeal knowledge or
skill, or where legal advice is requlred
ond lg avalled of or rendered in connect=
lon with such traunsactlon, this is suff=-
icient to charactorize the services as
preciticing law, Yeople v. Gcechrelber,
250 Ill, 345, 95 N, L. 1893 Pcople v,
Alfani, supra; People v, Title Cuerantee
& Trust CO" 22‘7 l‘TnYQ 566’ 125 1:'0}.‘1'666;
In re lastern Icdaho Loan & Trust Co,

49 IGeho 280, 288 P. 157 (73 A, L. R,

1323).

"tUhere a will, contract, or other instru-
ment 1s to be shaped from facts and condi=~
tlons, the legal effect of which must be
carefully determined by a mind trained in
the existinpg laws in order to insure & spe-~
cific result and guard against others, more
than the knowledge of the laymen is re=
gquired, and & charpe for such service
‘brings 1t definitely within the term "prac-
tice of the law." In re uestern Idaho Loan
& i'rust Co., supra.' (Italics inserted.)

"In uley v lller, 7 Ind..ipp. 529, 34 N,
e 836, 037, the rule 1is sbtated as Tfollows:
'tDut in & larger sense 1t includes legal ad-
vice and counsel, sad the preparation of
legal Instruvamcnts end contracts by which
legel rights ere secured, slthough such mate-
ter may or may not be pending in a court.
“he nere act of a scrivenor who writes
comething dictated by another would not

be nracticine low.'{Ttalice inserted.)w

In the cese of Bump et al. v, District Court cof Polk Ccunty,
R32 Iae 623, 5 N, U.(2d) 914, the following appoars: (L. c. 9184)

"(7,8) ‘Therc i no guestlon thet the
preparvoation of ploadings, meanagewent of
litizetion for clients, advice to clients of
tholr legol rights and 211 actlons taiten by
them conneched witih the law, by cue not

& member of o bar coastliubtes the 1illepal

prectice of law., In Barr v. Cardell, 173 '
ITowa 18, 165 . Y. 312, 316, the defend=
antts right to the offlce of municipal

| » ‘ .
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judge was assalled, one of the grounds belng
that he was not 8 practicling abttorney at law at
the time of his election, as royulred by
statute. But the Supreme Court held oth=-
erwise, asnd defined the practice in a guota=-
tion from In re Duncan, 83 S, C. 186, 65 S.
He 210, 24 L_o Re A EQS', 750, 18 Ann.,. Cas,
657 It 1s too obvious for discussion that
the practice of lsw 1s not limited to the
conduct of cases in courts., According to
the generally understood definition of the
practice of law In this country, it émbraces
the preparation of pleadings and other pa-
pers incldent to actlons and special pro=-
ceedings and the management of such ac=
tlons and proceedings on behalf of clients
before judges and courts, and, in sddltion,:
conveyancing, the preparation of legal in-
struments of all kinds, snd, in general all
edvice to .cllents and all actions taken for
them In matters connected with the law.,.
An aticorney at law 1s one who engapes8 in
any of these branches of the prsctice of
law.! Clting also kley v, liller, 7 Ind.
App. 529, 34 N.Z. 836, The oplnion in the
Berr csee then sayst YOne may be & prac=
ticing sttorney in following any line of
employment in the profession. If whet he
does exscts knowledge of the law and ls of
a kind usual for attorneys oengaging in the
active practice of thelr professlon, sad he
follows some one or wmore lines of employ=
mont such as this, he 1ls a "practiclng attor-
v ney at law," whithin the meaning of the
statute % 5 & N :

After roading the ceses herein cited and wmany others, we be=-
lieve that it 1s practicelly Impoasible to frawue any comprehensive
end satisfactory definition of what constitutes the practice of
law, or the dolng of law busliness, and thot it is necessary to
declde cach cage largely upon its own particular facts,

The Appellete Courts of ilissocurl have never ruled upon the
guestlon of whother or not the preparsation of income tax returns
constitutes the practice of law by laymen , Idowever, a few other
jurlsdictions have ruled on thls question,

In Merrick et gl., v. Auerican Securibty & Trust Coe, (CeCl.he
1939) 107 Fed.(2d) 271, there was involved a puilt to enjoin a
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Among 1ts various ectivities

trust company from practicing law.
Regards-

was the preparation of takx returns by its lay employees.
ing this practice, the court said at Fed, (2d) 1. c. 278z

MAppellants do not emphasize the fact

that defendant employs laymen to prepare
tax returns and eddress arguments to tax
officials, Such work may oroperly be done
by lawyers or laymen,¥# i LA

Apain in the case of Groninger et al. ve Fletcher Trust Co.
(1942) 220 Ind, 202, 41 M. e (ad) 140, the court sald at N, i
(Ed) l, co. 142:

"The appellee furnishes to 1lts custo-
mers psmphlets descriptive of tax laws
state and national, with 1llustratlons
Indicating tax 1labillty under glven
circumstances, and the proper method of
meking tex returns, It sometimes scts
through its employess who are not law=
yers, in arriving at proper computetions
and apreements with minlsteriel taxing
officers, It cannot be seriously con=-
tended that these sctlvities constitute
an unlawful practice of law."

The most recent case ruling upon the question of preparetlon
of tax returns as constituting thoe practice of law is Lowell Bar
Association v. Loeb (1943) 315 llass. 176, 52 M. #.(Rd) 27. In
thls case the defendarnts were counducting o business styled "The
American Tax Service" which made out tex returns, both state and
federal, for persons whose lncoime consisted entirely, or almost
so, of wages or ssleries, They did not attempt to make out in-
come tex returns for corporations, partnerships, estates or other
businesses. In ruling on the question of whether or not the lay-
men, who made outb such returns, were engased in the practice of
law, the court sald, beginning at W, L.(Bd) ls co 341

"Moreover, we do not declde at this time
whether coasidering, or advising upon,
questions of law only so far ag they aroe
incldental to the preparation for another
of an iancome Lax return may conatitute the
practice of law where the rcturn is more
complicated than were those Iin the case
before us, and the questions ol law as
well as of accounting are correspondlngly
more difficult and lwuportant.
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"confining our decision to the case at

bar, we find the respondents engaged 1in

the business of making out income tax re=«
turns of the least difficult kind. %he

blank forms furnished by the tax officlals for
that class of returns are made simple, and
gre sccompanied by plain printed instruce
tions. The forms may eppear formindable

to personsa unused to mental concentration

and to clerical exactness, but they can
readily be filled out by any intelligent btax-
payer whose income 1s derlved wholly or
plmost wholly from salary or wages and

who has the patience to study the Instruct-
lona.,. ‘

"We are awars that there has been sald to be
no difference in principle between the draft-
ing of simple instruments and the drafting of
complex ones. People v, Lawyers Title Corp.,
282 N,Y. 513, 521, 27 N.E.(2d4) 303 Paul v,
stanley, 168 Wesh, 371, 377, 378, 12 P,2d 40l,..
But though the difference 1s one of degree 1t
may nevertheless be real, Irwin v. Cavit, 268
Rideout v. Knox, 148 Mass, 368, 372, 19 N.d.
390, 2 LeRsA. 81, 12 Am.St.Rep. 5603 Smith v,
Awerican Linen Co., 172 Hass. 227, 229, Sl
Nels 1085, There are instruments that no
one but a well trained lawyer should ever under-
take to draw. But there are olhors, common
in the commercial world, and fraught with
substautial legal consequences, thet lawyers
seldom are omployed to draw, aand that ln the
courae of rocognized occupatlions other than
the practice of law are often drawn by lay-
men for other laymen, as hesalready been shown,
The actual practices of the community have an
important bearing on the scope of the practice
of lew. People v. Alfanl, 227 H.Y. 534, 539,
125 Nelie 6713 Feople v, Tltle Guarantee &
Trust Co., 227 N.Y. 366, 377, 379, 120 M.d.
666 o

"o think that the preparation of the income
tax roburns in qucstion, though 1t had.to be
done with some conslderation of the law, did
not lie wholly within the field of the practice
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of law, ee Shortz v, Farrell, 327 Pa.
81, 92, 193 A, 203 Blalr v. Hotor
Corriers Servlce Bureau, Inc,, 40 Pa.

- Dist, & Co, R, 413, 422 429, 430;
Gustafson v, C, C. Taylor & Sons, Inc.,
138 Ohio &t, 392, 35 N.E.2d 4363 Crawe
ford v, McConnell, 173 Okl. 520, 523, 49
Po2d 5513 In re Lastern Idaho Loan &
Trust Co., 49 Idaho 280, 288 P, 157, 73
A.Le.Re 13233 In re Matthews, 58 Idaho
772, 79 P.,24 835; -Id., 67 Idsho 75, 62 P, -
2d 578, 111 A.L.R. 13, and note dt page
293 Note, 125 A.L.Re 1174 et Re6q, # 3 ="

Ve believe that, In the above case, the court manifested a re-
luctance to rule that the preparation of lncome tax returns of a
more complex nature would not constltute the practice of law. In
thls connectlion 1t is worthwhile to quote from the dlssenting op-
inlon in the Merrlck case, supra, where 1t is sald at l. c. 2873

"{i1th respect to texation: Meny as-

pects of tax work do not reqguire the knowl=
edge and skill of the lawyer as distin-
gulshed from that of the businessman or
accountant. It seems probable, however,
that to advisge concerning what constitutes
Income for yurposes of taxatlon would re-
quire substantial profes:ionel knowledge
of the detall of judlclal declisions and
- 8kl1ll in applying them to the tax facts

of a particular customer'!s affairs. It
seems probable further that the glving

of Informetlon concerning tax statutes and
rogulations would reguire the exerclse of
professional understanding of judicial
declsions construlng thomes % 50

Sectlons 13313 end 13314, supra, and the cases herein cited,

"pertain to and treat the problem of laymen engaging in unauthorized

practice of law. Admlttedly, the cases relating to the preparation
of lncome tax returns indicate that the preparation of state and
federal lncome tax returns does not constitute the practice of

lew lnsofar as they may be prepared by laymen, however, we. are ine-

‘clined to believe that the declslons of those cases would not be

an absolute basis for permltting o maglstrate, compensated by
salary, to fill out tex returns for indlviduels for compensation.
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It 1s a matter of common knowledge that in the past few yeoras
the number of people .aylng incoms tax and filing returns has
tremenduously increased, lawyers all over the country have acquired
addlitional business and more clients ss o result of persons retain=-
ing them to prepare their income tax returns end a lawyer considers
such tax work as much a part of his law business as the proparation
or drafting of other legal papers and documents.

The constitutional and statutory provisions do not prohibit
magistrates from practicing law or doing business for the rcason
that they are unqualified to handle such affairs, and to do so
would make them subject to prosecution, but the purpose of these
prohibitions 1s to keep the standard of the .judliclary high and
g0 that meglstrates, who preside over their respective courts,
may do so with the highest degree of impartlality.

Rogarding the preparation of state income tax returns by a
maglstrate, it 1s conceivable that a meglstraete may sometime
find himself In the embarrassing position of having litigetion
in his court dealing with the payment of state ilncome tax or a
penalty and involving a state incomo tax return that he had
advised his client about and had preopared, In such an instance
he would probably be dlsguallfied to rule on the guestion before

him, _ | | ‘

In eonstruing a constitutional and statutbry provision 1t 1s
a primary rule that we nugt determine and adhsrs to the lntent of
the law=nakers, ' :

In the case of State v. S5t. Louls Unlon Trust Co. 335 Mo,
845, 74 S. W.{2d4) 348, the court said at 5. W.(2d) 1. c. 3573

"It must be remombered that we are constru=
ing a statute enacted under the police power
snd pr*marlly intended to protect the public
from tho rendition of certain services, deemed
to require speclal Iltness and training on the
part of those performing the sume, by persons
not lawfully held to possess the royulsite
‘quelifications. While 1ts penal provislons
should be strictly construed, the statute as

a whole should be interprested, 1f possible, so
as to offectuate the leglslative intent. # #* %"

Looking to the intent of ths framers of the Constitution we
guote from the Journal of the Constitutional Conventlon where, on
the 151lst dey, lay 31, 1944, at page 2764, ir. Philllps, o delegrate
from 5t. Louls, seid ths following in connectlon with the drafting
of sectlon 24, Article V of the Comnstliutlon, supra:
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"Now, not only does his amendment undo all
of the good work of the Commlttee but 1if you
look through the mud, you will see a nice .
1ittle clause here that has been eliminated
that a whole lot of people want eliminated
end that 1s the clause that says that no
judge or magistrate shall practlce law or
.do law business, Mr, President, that is one
of the most important provisions of this\
gection, Ve hed qulte an argument about
it in the Committee., It was shown there
that some of our judges were recelving

N secret fees for their services doing
law business while they were stlll judges
of our courts, I don't have to make that
any plalner., That is pretty plain, If
~somebody wanted to Influence a decision
of the judge, all he had to do was to hire
him to do a little law business on the side
and the judge would be friendly to every
case of that man that came into hils court,
The whole purpose of this judliclal article
is to ralse the standard of our judiclary
and put them above small things like sccepte
ing fees, both publiec and private, and pay
salaries, make them efficient and honorable
men., The amendwent strikes all that out,
and I think it is bad.

Sectlon 25, Article V, Constitution of 1945, and Section
2811,103 R, S. A., supra, provide that persons muut be licensed

"to prectice law to qualify for the office of magisirate unless

they were justices of the peace on Februsry 27, 1945, the date
of the adoptlon of the Constitution, or have heretofore been
Justices of the peace In this state for at least four years.
The ultimate result of these constitutional and statutory pro-
visions relating to the qualificatlions of maglstrates would be

_to make all magistrates lawyers, In other words at sometime in

the future all former justices of the poace wlll be gone and

the only porsons who will be able to qualify for the office of
maoistrate will be thosé who are licensed to practice law
within the state. Therefore, in many instances magistrates will
be lawyers duly llcensed to practice law who will have a law
practice at the time they assume the duties of thelr office.

We do not belleve that, under the constitutional and statutory
provisions prohibiting maglstrates to practice law or do law
business, the framers of the Constitution and the legislators,
intended that a lawyer, who ls clected mapistrate, should be
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permitted to continue handling what he has undoubtedly consider=-
ed as part of his lew business, viz, the preparatlion of state
and federal income tax returns, end rocelve his customary fees
for maling them out,

GONCLUSION

In view of Lhe ;oregoinb, 1t 1sa the opinion of this department
that the preparation of state and féderal income tax returns by
magistratea for compensetion would aonstitute the doing of law
business under ‘Section 24, Article V of the new Constitution and
Sectlon 2811,103, Missouri Revised Statutes, Annotated, and as
such is prohibited. "

- Respectfully submitted,
AP-ROVLD3 o |

3. e TAYLOR L '
Attorney Genersl ‘ " 'RICHARD ¥, THOMP3ON
' ; ‘Agslstant Attorney General
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