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INDIGENT INSANE: Under 8, B, No. 284 the probate court is the only court
" COUNTY COURT: which has the power to commit indigent insane,
PROBATE COURT: : ‘

P . v/‘. - .

July 31, 1946

Honorable Georre H, Hubbell >
Judge and exw=oii'lcio clerk

Probnte Court, Grundy County

Trenton, Missouri

Dear Sirt

Yo received your letter of recent date which
submitbted to this deprrtment the following question for
answer, 6 quotol

"Has the Probate Court the consitutional
authority end jurisdiction, under Article
V of the Constitution, 1945, to commit
indipgent insone persons Lo a stote hospital
for the insane?"

L brief aenalysis of the Probate Court and the
County Court will be nccessary and pervinent to a solution of
the problem presented by your question.

We vill not undertake to examine tho historical bacl-
ground of the two courts for tho reason that we selieve that,
while suoh history is luteresting from e scholarly standpoiut,
it has no partiecular bearing upon the prosent proble, 2

The Proate Court was first recognized es a constitu-
tionally croated court by the constitution of 1875, thorein the
framers of the constitution provided Scetion 34, Article VI,

_which was subsequently approved by the sovereign power. Ihis
section provided for the juricdiction and powers of the Probate
Court at that time and under the constitution of 1875, Seld
section reads as follows?

"robeie courts, jurisdiotion and powcrs.--
The CGencral fLssembly shall esteblish in
every county a probate court, which shall
be a court of record, and counsist of one
judge, who shall be elected. ©5nid court

~




Hon. Geo. 1, Hubbell . -l

shall have jurisdiction over all matiers
pertaining <o probate busiacess, to grant-
ing letters testamentary and of adminis-
tration, the appointment of pguardiens and
curators of minors and persons of unsound
mind, settling the “accounts of execute
ors, administrators, curators end guarde
ienss.and the sale or leasing of lands

by administraters, curators and guerd-
iansy, and also jurisdiction over all
metiers -relating to apprenticest Proe
vided, That until the General Asse:bly
shall provide by leaw for a uniform sys-
tem of probite courts, the Jurisdiction
;pf probate courts herctolfore estalished
shall remein as now provided by law,"

Aftor analyzing you question under the constitutional
provision quoted supra, ané the statutes in existence and in ef-
fect prior to the adoption of the 1945 constitution, we find the
courts holding dlxoctlv that the county court was the onlz court
thet possessed the power Yo commit indigent insane o statve
hospitals or proper asylums, In Usser: ve. Haynes, 344 Mo, 530,
127 S. W. 24, 410, the Supreme Court, ot l. ¢, 417, made the fol-
lowing stat ement:

"In the matber of examining into and
deternining the duestion whether
plaintisf should be comnitted to the
hospital the county court hed juris-
diction of the subject matter. The
gtaltute gave it Jurisdictlon of that
class of cases, * * * "

Obwviously, the Supreme Court of Missouri asknowledged
the power of <the councy court to commit indipgent insene as an
exclusive power by reason of Secyion 9328, R. S. Mos 1939, then
in effect, which vested in the county court this power to cormits
Other and later cases acknowledging that the county court alone
had the power to commit indigent insane by re-son of the statube
aret Van Ioo v. Osage County, 346 lo, 358, 141 s, W, 24 805}
Dovmey v. Schrader, 182 S, W. 24 320, 353 llo. 403 Steote ex rel.
Yoser v. Hontgomery, 186 8. e 2d 553, la cs 574, Thore is no
question but thot up_ to this tine on x the county courts could
cormit the lnulgeﬂu insane ond the probate courts were denied
Jurisdiction over the subject nqtuer of comdtiting indlgeﬂt

insene. The Constitution of iMissouri, 1945, contains Section 16,
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Article V, which now defines and llTi
the probeatve courts in this gleite., Sa
lows:

he jurisdiction of
ehi

(2]

id,se tion reads cn folw

"Probate Courts==durisdiction.-=There
‘shall be a probste court in each county
with jurisdiction of all mebters per-
taining to probate busines:, to grante
ing letiers testamentary and of adminisa-
tration, the appointment of guardians
and- curators of minors and persons of
unsound mind, settling the accounts of

xeoutors, administrators, curators and
guardiauns, and the <ale or leasiag of
lands by execubors, administrators,
curators and guardiens, and of such
other matiers es are provided in this
Cbnstitutlon. : 4

Under'the two sections of the constitution, thot sece

tion from the constitution of 1875 and th~t section of the con=-
stitution from 1945, we see that there is no direct prohibition
against thie probate courts acting over the subjoct mabtter of come
mitbidg 1nd1"ent insanz, nor do either of the constitutionnl sco-
tions contain e direction to the vrobnte court that said court
act over the subjeot matter of cormi*ting indigent Insane, Thet
is the present status of the probate court in reletion to this
matter. In other words, there was no consbtitutional or stebtutory
authority, up until July 1, 1945, which proh bited or directed
probate courts concerning tuc subject matter of cormitiing in=
digent insnne.

Let us return to the county courts and examine their
course in this matter. 1The county eourts, as nointed out in the
cases sunra, were reccpnized under the constitubion of 1876 end
Secbion 9328, R. S. Mo, 1939, in efleet up until July 1, 1946,
as the only court with power to commit indipent insanec. As
pointed out in the cases supra, this power of the county court to
cormit indigent insanc came into being by reason of Section 0528,
R. S¢ Mos 1939, which provided in part as followst

"I'he soveral county courts shall have
power to send to a state hospitel such

of their insanc poor as may be entitled ) b
to admiscion theretos * * % * = x % ¥
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The constitutiomality of this power of the county
court to commit indigent insane hnrs been tested in the Van Loo
case, c¢ited supra. The court. held thet these stntutes empowere
ing the county court to commit indigent inssne were velid statutes
because they weore enacted in furtherance of the constitutionel
provisions which allowed the county court to transact all county
business. Sec. 36, Article VI, Constﬂbutwon of 1775, provides:

*County courts.--In each county there
shall be a county court, which shall
be a court of record, and shall have
: jurisdiction to transact all county
' and such other business as may be pre-
seribed by law. The court shall' con-
sist of one or more Jjudges, not excesdm
ing throe, of whom the probate Jjudge
may be one, as may be provided by law," _
As the county court, upon the committing of an Indipgent
insand, would sudject the cbhunty rcvehue to this burden, this con-
stitutcd county business enl wes a power exercised by the county
court by its jurisdiction over this metter, by rcason of the con-
stitution end statubc, supra. :

There is no constitutlonal provision in either the cone
stitution of 1875, or the constitution of 1945, which directs or
prohibits the county court in taking jurisdiction of the comritting
of indigent insane,

Ther fore, mo see by our enelysis that the county court,

until July 1, 1946, was the only co'rt thet had the power to comrit
indigent insanc and that powsr carme into being through the legisla-
tive enactment of Section 9328, R, S, Mo, 19%9. :

Our problem now is, wh t 1s the status of thesge two courts,
the vrobate court and the coqntv court, as to the powor to commit
indigent insanc under the statutes now in effeckt and the constitubional
provisions now in effeect. The legislature, under Sennte Bill lo. 284,
hdas placed the powor of committing indigent insone within the juris-
dietion of the probote courts. SCenete 1ill No, 284 revesled 2ll sec-
tions of the Mirsonri Stotutes which dealt with the powor to commit
indigent insnne in county courts, end :laced this power in the probate
~courts, Ve mast now examine the law to see whether or not this transe
fer of the pover o commit indlgent insano from the county courts to
tho probaste courts, by ronson of Senmnte Bill No. 284, is an ef ective
transfer of power.

[

Feeping in mind the conotlt“tloaal prov151oqs quoted supra,
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and whot they provide, we come to the general principles of
constitutional law to {ind the extent the legislature may go

in enecting laws under constitutional provisions. The goncral
rule of constitutional law, in rogard to what lews the legls=-
lature may pass, is that the legislaturc pnssesses all legise-
lative powers not prohibited by the constitution, either expressly
or by recessary implicotiont Stete ex rel. Crutcher v, Koeln,
61 S. W, '2da 750, 332 Lo, 1229. A similar ststement of the rule
is found in State ex rel. Gaines v. Canada, 113 S. W, 24 783,
342 Mo. 121, whore the court held that the Misso ri Constitution
is a limitotion on, and not'a groant, of legislative power and,
therefore, the legislature can ecnact any law not expressly or
impliedly prohibited by the federal or Missouri Constitution.

In other words, all legislative authority not denied the General
Ansembly by the constitution resides in the CGeneral Assembly.
Further, the legislature nceds no specific constitubional au-
thorization for its enanctment, only suech enactments must not
contraveno ony prohibition of the federal or state constitutilons
whieh are either cxpressed or impliedly conteined therein. In
other words, the legislature may pass any law not prohibited by
the constitution, and the coastitution need not affirmetively . -
cormand the law in order that it be valid. It is only nscessary
that the ennstitution does neoth prehibit the legislature's sot.

1! ol
13

fith that gencral rule of constitutioncl law in mind,
0 »s€ elted supra and, ab 1. c. 323,

we turn asein %o tho Dot
we find the following sbe of the Supreme Court of Mirgouri:

& x x "Iho peneral authorities show
such lunncy inquisitions are governed by
sbatute, 28 Am, Jur. Yec. 10, p. 6613
and that historically the power was
derived from the Kin~s of bmnzland,
thence passed to the chancellor, and in
this couhtry to the people who have
left it with the Lepislature. 82 C. J.
Seec. 162, 165, pp. 626, 623, Lhe Loglse
lature has implemented the power through
. the county court and prohate eourt state=
utes merbioned in the beginning, * % & "

Summarizing the above discussion, we Tind thet there is
no direct prohibltion, nor suy implied prohibition in the consti=
tutional provisions relating to the probatc court or to the county:
court whilch would be eonitravered by the placianj of the powor o
commit indigent insane wilhin the Jurisdiction of probate courts,
As tho constitutlionel provisgivas ghow, the probnte courts have

the power to appoint guardians and curators of insens persons, not
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only as to their property, but, under the Ledmond ease, 225
Iios 721, 126 S, V. 159, also, the probate court may appoint
guardisns as to the person. Further, under the statutes the
probate court has the power to hold insanity heeriangs, Sec=-
tion 447, R, S. Lo. 1939. The power to appoint guordians by
the probnte court is found in the Laws of 1941, page 287, Sec-
tion 451l. The probate court wmay sum arily restrain the
dangerously insanc, Section 497, R. S. lo. 1929. In fact all
of Article XVIIX, Chapter 1, R. S. Mo, 1939, provides for the
different powers of the probate court in dealing with iunsane
persons, both as to their estato and their person. Fhy should
the final power to commit indigent insane be denied the pronote
court? Ve see no renson for constitutionally denying the pro=
bate court this power.

Lacking as we do any direct or implied prohibition
of the probate courts to commit indigent insane, we can see no
reason why - - in view of all their statutory powers in regeard
to insane, whether indigent or not - - the legislature may not
grant to the probate court the power to cormmit an indigent ine
sene person. Ve sco by the last quotation from the Dovmey ease,
cited supra, that the power to deol with the insane vas left
with the legislature. The legislature, in the exercise of that
pover to deal with insane persoas, placed the power to cormit
within the jurisdiction of the probate court, by rcason of »
Senate Bill No. 284, Sald bill provides, page 3, Section 93283

"The probate courts of tho several
countles shall have power to send %o
a state hospital such of the insane
poor of their respective counties
as may be entitled to sdmission
theretos * * * * * x x "

COLCLUSIN

In our opinion Sennte Bill MNo. 284 is a valid and con=
stitutionel law, granting to the probrte eourts the power to come
mit indipgent insane, Tor the reasons set out ian the discussion
sbove. '

Réspoctfully subn: tted,
APPROVED:

SIGLIAM C. BLAIR
Assistant Attorney General

J. E. TAYLOR
Attorney teneral
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