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PAXATION: Sales of tangible personal property to

SALES TAX: national banks are not subject to the
NATIONAL BANLS' ' Missouri Fetail sales tax.
October 4, 1946 , F [ L !1 D

Honorable W, 0, Jackson /é
Sales Tax Supervisor

Depsrtment of Revenue

Jofferson City, Missouri

Dear Sir:

This is in reply to yours of recent date herein you
resueat an of{lclal opinion from this department as followq.

"In the Rules and Reguletions relating
to the Missouri Sales Tax nromulgated by
Forrest Smith, State Auditor, on Page 34,
is found Rule 12, which is in part as
follows:

"tSules of tangible nersonal property

or taxable services made directly to
Nati nal Banks for use or enusumntion by
the Netional Bank are exempt from the
payment of the tax levled undex the
Soles Tax Act.t . .

"Wiill you pleanse advise me if this Rule
is a correct =tatocment of tlie law at the
present time.

The Sales Tax Act has been in effect in this state since
1835, It has been re-enacted at each session of the Genoral
Asgembly, including the 63rd General Asscmbly. It was re-
enacted by the 83rd Geéneraml Aspembly in House Bill No. 652
whiich was anproved on April 29, 1946. In so far as ynur
questlon 1s concerned, the preqvnt Adt applies as did the
law when t' e regulutlon reférred to in your requent was
promulzated. OSection . 1ll41l of the Aet provides in part as
follows: : :

n¥ ¥ ¥¥Phe seller of any property or
person rendering any service, subject to
the tax imposed by this urticle, is
directed to collect the tax from the pur-
chaser of such »nroperty or the recipient
of the scrvice as the casec may be,* ™ *n
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etion 11409 of the Act ex vmﬁtﬂ‘“"om the »rovisions of
the Act retall sales which the ui te of Missourd is prohibited
- from btaxing under the Constitution or Lawe of the United
States. In the ecase ol School Vistrict of Yansus City vs,
Smith, 111 8. W. (24) 167, 188, the court said:

. wE F obPhe surchasor is the taxpayer, and
the seller, althourh responsibvle, is the
agent or conduit thrnugh whieh the state
geelts to faellitate the 2ccounting for

~and the coileeticn o the tax,™ T *»

. On November 5, 19385, an oninion was rondered by the
Attorney General's otiilce, holding that the State of Missouri
¢ould not impose the sales tax on the ssles of personal nro-
perty, servivns, aubastaneces ~nd thines fto notional hanks for

se or consumntion by such haniis, YWe are assuming that the
reculation raeferred o in yeur reguest vap hased uvson that
opinion, '

Toe queation of the authority of stutes to impose excise
taxes upon naticnal benks and othe: Tederal instrumentalities
has been beiore the United States Suprens Court ond state
courts on a number of occausions since 1935, so in order to
bring our 1955 oainion down to date, o will discuns thegs
various coases,

The gueshlon involved in your reoucet is vhother or not
the stste may impose 2 sales tox on a rcner&l inetrumentality,
National Tsnkg are instrumenialitics of the United ftates,
Owenshoro National Bank vs,., Clty of Owewmsboro, 173 U, S,

564, 19 S. Ct. H37, 43 L, Hd. 850. In th‘_‘, cags of Flrst
Natinn.l Bank of Guthflo Center ve, Andercon, 70 L. Bd. 290,
1, o, 302, the United Stutss Suprene Cuurt in discussing the
relationshin of national banks to the United States, salds

"National banks are not merely nrivate
moneyed institutions but arencies of the
United States eraated wder 1ts laws to
promote its fiscal nolicles; and Lience

the bhanis, thelr »ronerty, and thelr shares
cannot he taxed under state autbority
excent ns Congress coansents. zn c then only

in ennformity with the reatrictiona
attached to its (’!)nw\,‘ﬂto' * A
Aleo in the cosge of Marlcora Tcunty, driz., et al, vs,.
Valley Notionol bBanlk of Thoenix, 310 U. u. »e7, 8% 8. Ct,
587, the United States Suprens Court Lad befors it the

question of the authority of the Stute of Arizona to collect
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taxes on shares of nreferred stock of a naotional hank owned
by the Reconstructiocn Financee Corporation. In speakine of
the authority of states to impose taxes on national bhanks,

“the court in that case said: (1. ¢. 588)

wi - fPhe authority by which the taxes in
question were levied did not stem from
the porers 'reserved to the States' under
the Tenth Amendment, It was conferred by
Congress whleh has under the Constitution
exclusive authority to determine whether
and to what extent its instrumcntalities,
such as the Reconstruction Finance Cor-
poration, shall be lmmune from stute
tax:tion,* * *n

The Maricopa County opinion, supra, waa recndered by the
Unilted States Supreme Court on March 1, 1943, These rulinas
clearly demonstrate that the United States Supreme Court has
taken the position that rederal instrumentalitiss may be
taxed by the st tes only when Congress consents to such taxa=-
tion, In other words, on account of beins agencies of the
sovereignty, they ar: impliedly exempt from taxation by the
states end until Congress authorizes stotes to tax such
arencics, they cannot be taxed.

" The Act of Conrress r~l ting to taxatlon of national
banks is found in Title 12, Seetion 548, U, 8. C, A,, and
has not bscn amcnded or modifrled since Msrch, 1926. Tiis
section provides in part as follows:

"The legislature of cach State may deter-
mine and direct, subject to the provisions
of thils section, the manner and place of
taxing all the shares of national banking
associatinns located ~ithin 1ts limits,

The several Ststes may (1) tax sald shares,
or (2) include dividsnds derived therefronm
in the taxzable incone of an owner or holder
thereor, or (3) tax sueh associations on
their net income, or (4) according to or
measured by thelr net income, provided the
following conditions are comnplied with:

"}, (a) The imposition by any State of
any one of the above four forms of taxa-
tion shall be in lieu of the others, except
as herelnafter provided in subdivision (e)
of this clause,* * *n
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The State of Missouri imposcs s tax under House Bill
No. 868 of the 63rd General Assembly, annroved April 23,
19468, by Section 3A thereof in the following manner?

"Every national banking association shall
be subject to an annual tax according to
and measured by 1ts net income in accord-
ance with method numbered (4) authorized
by the Act of Congress of Moreh 25, 19@6,
amending Seotion 5219 of the Revise
Statutes of the United States, and GVBIY
other banking institution as herein
defined shall be su*ject to an anhnuel

tax for the privilese of exerclelng its
corporate franchises within the State

of Mlssouri accordine to and measured by
its net inocome nursuant to the »rovisions
of this Act.,."

According to the authorities herein refore cited, since
the State of Missouri has chosen to imnnse oz tax on national
banks on the hasgis of thelr net incomeg, then it has no
authority to impose any other tax on such banks In the
case of Federal Land Bank of 8¢, Paul vs, Bismer v Lumber
Co,, 314 U, S. 95, 62 &. Ct, 1,\the court had hefor\ it the
question of the authoritv of the Stute of North Dakota to
colleect a sales tax on a sale of tanglible personal property
made by a lumber company to a federal land bank., The bank
had ~urchased farms under foreclosure, and the lumber pur-
chased from the Blsmarck Lumber Co. was being used hy the
Federsl Land Bank on these farms, The Sales Tax Act of North
Dakota imposes the tax on the purchaser as doer the Missouri
Sales Tax Act., At 1. c¢. 5, the court, in discussing the
‘autirority of states to imposn o sales tax on federal instru-
mcentalities, sald:

"The arsunent that the lending functlons
of the federal land banks are proprietary
rather than governmenial misconcelves the
nature of the federal government with
respect to every function wvhich 1t per-
forms. The federal sovernment is one of
delerated powers, and from that 1t neces-
sarlly follows that any constitutional
exercise of 1ts delegated »owgrs 1s
sovernmental, Graves v. Now York ex rel.
O'Keefe, 306 U, S. 466, 477, 59 8, Ct,
595, JQQ 83 L. Ed. 927 120 A. L. R,
14646, It also follows that vhen Con-
gress constitutionally creates a corpor-
ation through which thh federal povernment
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lawfully acts, the activities of such
corporation are govevmmontal. DPittmen v,
Home Ownbr%' Loan Corwn., 308 U. 8, 21,
32, 60 S, Ct. 15, 17, 84 L. #d. 11, 124
A, L. R. 12633 Graves v. New York ex rel.,
O'Keefe, supra, 306 U. S. page 477, 59 \
5. Ct, pasre 596 83 L, X4, 827, lPO A, L,
R. 1466.

"The federal land banns are constitu-
ticnally ereated, Smith v. Kansas Clty
Titls & Trust Go., 266 U, 3, 180, 41 S,
Ct. 243, 68 L, k4. 577, and respcndents
- do not urge otherwise, Through the land
banks the federal government makes possible
the 'extension of eredit on liberal terms
to farm borrowers.  As part of their
general lending functions the land banks
are suthorized to forecclose their mort-
gages ond to purchase the real estate at
the resulting sulc. ' They are *instru-
mentslities of the federal povernment,
engaged in the perﬂormance of an important
governmental funetinn,' Federal Land Bank
v. Priddy, 295 U. 8. 229, 231, 55 8. Ct.
705, 706, 79 L. Ed. 1408; Federal Land
Bank v. Gaincs, 290 U. S, 247, 254, 54 S.
Ct. 168, 171, 768 L. Ed. 298. The national
farm loan associations, the local co-op-
erative organizations of horrowers through
which the land banks make loans to individ-
uals, are also federal instrumentalities,
Knox Netional F. L, Asso. v, Phillips, 300
U. S. 194, 202, 57 5,..Ct. 418, 422, 8l L.
Bd. 5929, 108 A. L., R. 7383 Fedcral Land
Bank v. Gaines, supra, 390 U, 5, nace 254,
54 S, Ct, page 171, 78 L, Ed. 298,

“Congress has the no‘er to protect the
instrumentaliti~s whioch it has constitu~
tionally crested., This conclusion follows
naturally from the express grant ol power
to Congress *to make all laws which shall
be neccssary and proper for carrylng into
- gxecution all powers vested by the Con-
stitution in the Governmenn of the Tnlted
- States. * K ke

One of the most recent caces before the United States
Supreme Court on the quastion of immunity of state or federal
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instrumentalitics from taxes is the case of State of New York
and Saratoge Springs Coumlssion ve., Unlted Ztates, 20 L. Ed,
vage 265, Tunie case was declded on Januvary 14, 1946, The.
question lnvolved i1n that case wag vhether or nnt the State
of New York, which owned Zaratous 5nr1wp~ and derived revenue
therefrom, was subject to the fasderal income tax, The court
in that case by majority copiniocn held that thz stete was
liable for the tax. In this casc, lthe court denarted farther
from the prineciule of immunity of statee freowm federal taxa-
tion than it had tueretolores. However, from a rcading of
that opinion, it will be found that the court still adheres
to the priuciplc announced in MeCullpeh vay Whe Stote of
Maryland, 4 Vhezts 318, 4 L., #dy 579, to the ellect that states
may not tax fedsral instrumentalitlic ; in eny menner other than
that granted by Coneress. In our research en this question,
through the Hissouri supreme Court opinions, we find that the
1%ﬁoqri Supreme Court /in the case of.the Clty of Carthace vs,
The ¥iret National Dank of Cartha~e, 71 Mo, 508, had before it
the gusestion of the authority of & political suhﬁivision of
the state to imnose a licenge tax on a nationael bhank, This
opinicvn was rendered in 1880, but 1in our rzsearch on the
question, we falled to flnd vhere it has been overruled or
modifleds At 1. c. 509, the eoourt, in trezting the guestion,
~sailay ' '

*In the easc of MceCulloch v, The State of
daryland, 4 Wheats 516, 1t was held that
congress had the constitubional ripht to
autiiorize the incorporsticn ol banlts; that

a bank thus luacornorsted had a rigphit to
gstablish Its of dcos of dircount and
depogit wivhin any Stats, and that - hen

g0 established the Stete could not tax it.
This deecision was made with velavencs to

ths quention whether the State of Maryland
could lmopose a tax on the hant of the United
Stetas, incorporatsd uader an ~cb of Congregs
of April lU,-18l6. The prinelple thereln
anncunced, has been re affirmsd and anplled
to the aet of congress autiorizning the in-
corporablon of Netlonal Danks, in the {ollow-
ing cascs: Van Allen v, HpsoSﬂorw,-E Wall,
573 Lruqley ve The People, 4 wall. 4593
Lionberzer v, Rouss, 9 Vall. 468; Yenpan

v. The Bank, 19 Wall. 490; Le burn v.

School Direchors, 23 wWall, 480, In all

o™ thege cascg 1t has been held Shat a
State can only impose such & tax uvon

these natiovaal hanklng cornorations as is
authorized in the act of congress creating
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them, and that said act only authorizes
a tax on the shares in sueh hank and not
upon its cepital stoet thot such bank
deri¥e thelr authority to do business in
the Stabes by virtue of a United Stotes
statute wiieh is supreme. It therelore
follows, thut the right of dcvendant to
conduct ite busliness as a bharkine insti-
tution is in no way denendent on & license
to be obtained either Trom the State or
any of its municipalitiecs,® * *n

All of ths authoritles herein belore roferred to,
including the United States Supreme €ourt and the Missouri
Supreme Court, concluslvely hold tlat a stute may not tax a
fedoral instrumnentallty in.any manner other than that auth-
orized and nrovided by Congress. Since the State of Missourl
has chosen to tax the shares of national banking assoclations
on a valuatlon measured by ths net income of the respective
banking organlzations, then anplying the forepoins rules,
it would not have authority to tax natlonal barnks in zany
other manner,

COLCIUSION

¥rom the foregoling, 1t is the on»inicn of this dei:artment
that the 3tate oi Missourl may not impose a tax on retail
sales of tannible personal prope-ty which are sold to
natlonal hanks for use and consumption by such bankg,

Respectfully submitted,

TYHH- 17, BURTON
Agslstent Attorney General

APPROVED:

J. B, TAYLOR
Attorney General

TWB: VLM




