BLIND PENSIONS: Under Constitutlon of 1945 probate

CONSTITUTIONAL IAW: judges may continue to perform duties

PROBATE COURTS:. _ under the provisions of Sectlon 9454,
R T e R. So Mo. 1939. )

February 8,. 1946 F ‘ L F Q
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Mra, Lee Jolmston

bxecutlve Director '
Mlasourl Commnlsslon for the Blind
102 State Capitol Building
Jefferson City, Missourl

Dogar lirs. Jonnmston:

We are in receilpt of your request of February 4,
1946, as to whether the judges of the probate courts
of Missourl may continue to recelve applicatlons from
persons desiring the beneflts of Art. 1, Chap., 54, R,
3, Mo. 1939, pertalning to penslons to deserving blind,
as more specifically set out in Section 9454, R. 3, o,
1939, since the adoptlon of the Constltution of 1945,

The juriédiction of the probate courts of lissouri
1s set out in Sec. 16, of Art, V, of the Constitution
of 1945, and provldes as follows:

"There shall be a probate court in
sach county with jurisdictlon of all
matters pertalning to provate business,
Yo granting letters testamentary and
of adminlstration, the appolntment of
guardians and curators of minors and
persons of unsound mind, settling the
accounts of executors, administrators,
curators and guardians, and the sale
or leasing of lands by executors, ad-
ninistrators, curators and guardians,
and of such other matters as are pro-
vided in this Constitution."

‘The provision in the Missouri Statutes for the
judges of the various probate courts to grant certifi-
cates to applicants for blind pensions to be certifled
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“to the Missouri Commlssion for the Blind, appnears under
Sectlon 9454, R, 8, lio, 1939, and thls sectlon nrovides as
follows: :

"Any person who desires the beneflts
of this article shall apply to the
judge of the probate court within
his or her county or clty or to the
comatlssion for the bliand, who, 1f
satisfled that the applicant comes
within the provisions of this article,
shall pgrant to the appllicent a certi-
ficate of such faoct and the certifil-
cates granted by the probate judges
shall be certifled to the Missourl
commisslon for the blind at 1ts offlce
in St. Louils, llissouri, which shall
consider the merits of such appllca-
tion and if approved by the commlissilon,
it shall certify same to the state
auditor, All pensions paysble under
this artlcle shall begin on the date
of the filinpg of the application
therefor before the probate judge or
the commission, as may be. - And when-
ever 1t shall become known to the com-
misslon that eny person whose name 1s
on the blind pension roll 1s no lonpger
quallfied to receive a pension, after
reasonable notice malled to such person,
-8t his or her last known residence sd-
dress, such fact shall be certifled to
he state audltor and the name of such
person shall be striclken from the blind
‘pension roll: Provided further, any
person who shall by glfts, secret dis-
positlon, or other means dlspose of
any property in his or her possessilon
in order to become wholly or ln part
wlthin the provision of thls article,
sha%l be dsemed gullty of a misdemsan-~
or.

Construing the provislons of Section 9454, supra, as
to whether i1t would come within the jurlsdiction of the
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probate courts as set out in Sec. 16, Art. V, Const. of Mo,
1945, it would be truly apparent that the matter of enter-
taining applications for blind pensions,to ve certified to
the Missourl Commission for the Blind, would be a nmatter not
within the jurisdictlon of the probate courts pertaining to
probate business, to granting letters testamentary and of
adminlistration, the appointment of guardlans and curators of
mianors and persons of unsound mind, settling the accounts of
executors, administrators, curators and guardlans, and the
sale or leasing of lands by executors, administrators, cura-
tors and guardlans, and also, 1t does not appear that there
are any other provisions present in the Constitutlon of 1945
that place the subject of the matber in Sectlon 9454, suprsa,
wlthin the jJurisdilctlon of the probate courts.

llowever, under the provisions of Section 9454, supra,
we [1lnd that the judge of the probate court in performing
his dutles 1s not functionlng as the probate court, but as
the probvate Judge. '

In Ragan v. Commisslon for the Blind, 271 S, W, 1014,
l. ¢, 1015, the court, in construlng the section from Laws
of 1923, pege 304, Sec, 4, which is now Section 9454, R, 3,
Yo. 1939, made this observatlon:

"Tt will be observed that under sec-

tion 4 a person deserving to be placed
on the blind penslon roll may malke appli-
cation to eilther the probate judge (not
the probate court) of his or her county
or to the commission for the bliad for
-8 certificate. But the probate judge
does not paess on the merilits of the appli-
catlon. 1Ile only certifies to the commis-
sion whether the applicant comes within
the provisions of the act, and 1t is the
comunigslon that 'shall consider the merits
of such application,! and, 1f the commis-
slon approves it, the applicant's name
goes on the pension roll. It is the com~
migsion which has originel jurisdilction
or power to conslder the merlts of the
epplication and to decide whether appli-
cent's name shall go on the pension roll,
The mere fact that, when an applicatlon
1s made to the probate judge instead of
to the commlssion, the latter sends in-
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instructions as to how the examina-
tion shall e made, and poerhasns also
sends an ooculist to be present atb
the hearing, does not talke from the
commission the power of Jurisdictlon
to consider the merits of the appli-
cation after the probate judﬂe has
actedy i i o o o oar oo owouh

(BEmphasis ours.)

In differentlating between the terms "court" and "judge"
which are often used as synonymous, althoush they arc entirely
different, the followling delinitlons appear ln Vords and
Phrases, Perm, ad. 10, 287, ¢t seq.:

"Phough the terws 'court' and 'Jjudgo!
are often used as synonyaocus, they
are entirely different; a 'court!
beinpg an organlaed body, with defined
powers, reguler times and places of
meetin% and proper offlicers, while a
judge' is ‘'a publlc offlcer eppointed
to preside and to adminlstor the law
in a court of justﬂce. Clty of Moline
vs Chlcaro, De & Q. R, Co., 104 . B,
204, 206, 262 I1i. 52.,"

BT Y oy
e I

- "fCourts! are mers legal entitles estab-
lished under constitution for £ovVernmen-
tal purposes and in oontemnlation of law,
have a separate e¢xistence from the '
Judges who preside over them and a
judge therefore has no judlclal power
outside of court in whiclh: he officiates
and when discharging judiclal function
of his office, he 1s the court in con-
crete formn and in such sense he 13 often
called 'court' but strictly and techni-
cally speaking judge and court are wholly
dwstlnct. Unlted States Life Ins, Co. V.
Shattuck, 57 Ill. App. 322." \

DTSR
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"1A "court" is not a judge, nor is

a judge a "court." A judge is a
publlc officer who, by virtue of

his office, is clothed with judicial
suthority. A "court" 1s defined %o
be & place In which justlice is Judl-
clally admlinlstered; it 1ls the exer-
cise of Judiciel power by the proper
officer oy officers at a time and
place appointed by law. The officers
exlst independent of the exercise of
suoh apP01nted Jurisdiction, though
the "court" may not, in general, be
holden independent of 1ts officers.
Under Chilnese uxclusion Act Sept. 13,
1888, Sec. 13, 25 Stat. 476, 8 U.S.C.A.
Secs, 271, 282, providing that any
guch Chinese person convicted before
- a comnissioner of a Unlited States
court may, within ten days from such
conviction, appeal to the judge of the
District Court for the district, the
right of appeal 13 to the judge as a
special tribunal, and not to the Dig-
trict 'Court.' Chow Loy v. Unilted
States, 112 ¥, 354, 359, 50 C. C. A,
279."

- We construe the observation of Judge Trimble, in
the case of Ragan v. Commisslon for the Blind, supra, who
polntedly aaserts that under the circumstances the Judge
performed. the dutios in rogard to the blind psnsion law
as probate judgoe and not as the probate court, we can read-
11y see that the probate judgs performs his dutles under
the provislons of Section 9454, supra, as & public officer
end not as the probate court, and 1t is a nroper administra-
tlve duty placed upon the judges of the probates courts that
is not dependent upon the limitatlons of Jurisdiction as set
out in Sectlon 16, Art. V, llo., Const. of 1945.

) CONCLUBION

Therefors, 1t 1ls the opinlon of thils department that
the dutles of the judges of the probate courts of lissouri,
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wnder the provisions of Bectlon 9454, &, 8. ilo. 1939, are not
im conflict witi the provisions of Section 16, Articles V,
Constitution of liissouri of 1945, and such functlons as a
judge of the probate court may performi under the provisions
of Seetlon 9454, K., 3., io, 1939, are as a publlc officlal
upon whom the legislature has placed a dubty and not by virtue
of the jurisdiction of the probate court which he serves as
judge. )

Respectfully subm:6tted,

A. V. OWSLEY
Assisbant Attorney General

APPROVED:

J. L. TAYIOR
Attorney Goeuneral
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