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Hon, i, A, Xamp
Proseouting Attorney
Montgomery City, Missourl

Dear 8ir:

This will nekhowledge recelpt of your recent request
for an opinion whileh reads as follows:

"I am writing you for an opinion regarding the
moneys and graperty belonging to rural distriets
whioh have been heretofore consolidated with a
town distriet, In May, 1946, the Bellflower
sshool district was oonsolidated with a number
of rural districts into what is known as Bell.
flower Consolidated School Distriet No. 1.

Bection 10498 R, 8, 1939 provides that the
schopl offigers of the former school distriots
inoluded in the new consolidated Alstriet ahall,
on or before June 30, turn over to the offlcers
of the new distriet all property, money, books,
papers, ete,

A part of the rural dlstriets have by warrants
transferred the money belonging to their 4ls-
tricta to the new consolidated distriet., However,
some of the dlstricts have refuged to do this.

The question on whioh I would like your opinion
1s¢! What procedure should be taken to compel
the old distriets to transfer the money in the
ocounty treasury to the new consolidated dlatrioet?
Also, what procedure for the new oonsolidated
distrigt to obtain possession and control of the
school bulldings and desks and property therein,
which under the above quoted sestion are the
property of the new consolidated digtriet?

Is there gny\provznian under the law for the
County Court to order the Treagurer to transfer
the money to the songolidated distriot?*
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In answer to the last questien yun asked, we find ne
provision of law whioch would autherize the County Court te
order the Jounty Treasurer to transfer the money of the
former Alstricts to the consgolidated distriet. \

The legislature has power to provide for consolidation
of sohool dlstrists, "In Btate Ex Hel ve, Smith, 343 Mo, 288,
121 8,W, 24, 160, 161, the Court said: |

"It has long been the rule in thiz state, and :
generally throughout the eountry, that the vower

- of the leglslature in the creatlon of publie
eorporations (whioh term inoludes school dise
trlets) is absolute except where limited by the
econatitution. The legislature may also change,
divide, consolidate and abolish them as the
public welfare demands,®

There is no gquestion of the right of the legislature
to direst what disposition shall be made of sshooel money
and property of the various dletriots when they are ocon-
pollidated into one digtriet. SHehool money and property are
Eublie property and de not belang,ta the inffividual districts,
n the omse of Seheol Distriot of Oakland vs, Sohool District
of Joplin, 340 Mo, 779, 102 8,W, 24 909, 910, the Supreme
ﬂagzg in digouseing the status af»nahcoi monay and property,
sald? . ' :

"Seetion 1 of artiale 11 of the Ognstitution of
Misgourl {18 Mo. 8t. Ann, p. 810) provides:
'A general 4iffusion of knowledge and intelli-
gencs being esgential to the presepvation of the
rights and 1liberties of the peopls, the General
Aggembly shall establish and maintain free publie
sehools for the gratuzteﬂs instruotion of all
persons in this State between the ages of six
and twenty years.' 'The General Assembly, by
statutory enactment, has provided for the establish-
ment of units, designated 'school distriets,'
their organisation, and vested ?aié digtricts
with gertain powers and dutiea (chapter 57, R.S,

1829, F. 9194 ot seq,, Mo, Bt, Ann, P, 9194 et
seq. ' p. 7086 et seq.) to facliitate 1ts effectual
digcharge of this eonstitutional mandate. The
school distriets are organized as separate legal
entities, Sohool Dist. No. 7 v. School Diat, of
8t. Jeseph, 184 Mo, 140, 156, 82 8.W, 1082, 1086.
They are publie obdrporations, form an integral
part of the state, and,eenstitnte that are or
ingtrumentallty thereot dlsoharging the eonsti.
tutionally inthusted governmental funetion of




1mpart1ng knawleﬂgo and intolli onec to the youth
-of the state that the rightn and . liberties of the
people be preserved, * % % & They are supported
by revenues derived rrom taxes vollescted within’
their respective territorial jurisdiections and
the general revenues of the state colleoted tron '
all parts of the state, These taxee and such °
grqperty as they may be sonverted into oscupy
he legal atatus of publie property and are not
the private property of the school distriet by
wyhlez ghey may be hald or in which they may be
008.3»'

Sinoe the money and property in the hands of a school
distriet ars public. prap:rty they are subjest to regulation
gy the legislature for the bast Anterests of the publie.

hool dlntrtctu and officars are merely trustees charged
with handling said funds acdording to law, The terms of
their trust are the statutes of. the state.

The state ‘has provided ror<the eannalidutlau of common
school dlstriets bg Seetien 10493 R,8, Mo: 1939, et. seq. and
by Ssotien 10498, has provided for the disposition of the
moneys and pr@perty of the eomponent dictricts. Sald :
Beotion 10488 reads as follows:

"Whenever any eonsolidated dintriat i rganized
under the proviglons of this artzels the original
dlstriots shall eentinue until June 30th, follow. -
155 the organizatien of said eensalidateﬁ dlatriet,

at that time all the property, money on hand,
books and papers of the school districets whose
sshoolhouse sites are inoluled within sald eon-
solidated district shall by the offisers of
aforesald dlstriste be turned over to the board
of direecters of the consolidated distriet, and
also all bonde outstanding against the aforesald
distriots shall begome debts against the cone
solidated distriet. The division of property and
money on hand in case sehocl districts are divided
by the formation of any consolidated district shall
be gavarnod by smeetionis 10413 and 10414, " 4

Under the above section 1t was the plain duty of the
direotors of the varlious c¢omponent dlstriots to transfer and
surrender to the consolidated dlastriet all of the property,
money on hand, booke and papers of sald component diatriet-,
on June 30, 1§46. From your letter it ‘appears, howeter,
that some or the dlstrigts refused to make sue ﬁ transrer and
assignement of property, We, therefore, have a sltuation
where persons charged with a spesifilc duty refuse to perform




that duty. The offleers of the compsnent districts you
mentioned had the spesifie duty of transferring sll of the
money and property in the hande of thelr respeetive distriots
to the eensolidated dlstriet on June 20, 1546, The con~
solidated distriet, under Sestion 10468 became entitled to
all the moneys and property of the former distriets, In
State ex rel vo, Smith, supra, the Court, in epsaking of the
right of a censolidated dlatriect to such moneys and property,
ﬂ;aidy 121, 3, W, Bd, 1‘h§'ﬁ 163‘ : S :

“Upon oconsolidation the identities of the som~
ponient -dlstriets falle and dlsappear asompletely
and An thelr stead emerges a new entity in the
form of the consolidated distriet. This new
entity spontaneously beesomeg the owner of the
properties and liable for the old debts."

The: oonsolidated distriet would haveée been entitled to
such money and property even without Sebtion 10408, In
Cleveland Village Behonl Dist. we. Zion, 1986 ¥Mo. App, 190
3, W, 958, the Uourt sald: - | ,

"It mag gerhaps very well be that, if the Clevew
land Village school dlstriet had absorbed all of
the Glen Wild distriet, then the former would be

~entitled to sue for an&‘reeovarythe property o
belonging to the latter, as succesaor to all its
rights and 11abillities, Abler ¥, Seheol Distriet
of 2t. Joseph, 141 Mo, App. 189, 167, 124 S. W,
564, Ag sald in Digtrist v. Distriot, 18 Mo,
App, 272: 'Whore a corporation goss entirely -
out of existence, by annexation to or merger in
another eorporation, if no arrangement be made
respeeting the property and liabilities of the
‘defunet sorporation, the subsisting sorporation
suoeosds to all the property and liabilities of
the former. This reats on the principle of
succession of rights and devolution of obligations!

, 85 there seems to he no gueqtlan,but that Bellflower
-Opneolidated School Plgtrist No. 1, mentioned in your letter,
is now entitled to maintain legal aetion %o resover the
moneys and property formerly in possession of the gommon
school distriots of which it was formed, The question is

" to what the correst legal astion is for the consolidated
dlstriet. o

It has been repeatedly held that mandamus is a proper
remedy to compsl publie officers to gerfarm thelpr duties,
In the oase of Bakersfield News va, Ozark Oounty, 3538 Mo.
519, 92 85, W, 24 603, 605, the Court salds
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“Ir a public offiecet falls to perform mandatory
ministerial dutias, he may be eompellad to do
80 by nandamun.x‘

Of gourse, only alear min starial duties of an offiaer
ean be enforbed by mandamms. 5tatc ex rel Vs, Haier, 143
Mo, 439, 446, the Court said:

"That the respondent as prosidant of the eauncil

is & person gharged with the exerolss of legis-
lative power is evident, and that the sourts will
not interfere with alther of the other so-ordinate
departmenta of the government in the exereise of
their powers, sxoept to snforse msre mininteri&l
aets requir@a by law to be performed by some
officer therecf, as to the pcrrormancn ol whieh
the law leaves the offiser no discretion, is the
well settled law of the land, univerually raeogn
nized pinge the decislon in Marbury v, Madisen, 1
Cranch, 64, in whioch MARBHALL hief astlea
speaking £or the Supreme Gourt of the Uniteél
States deelared the rule, that whether lany
would 1like or not is to be determined 'not by
the offige of the pergon to whom the writ is
diraeted. but by the nature of the thing to be
dene, ’

In the 1atter ease the Geurt defined ministorial duties
ag 1011611; l.0. 4471 .

"'A~n1niaﬁerial ast 3¢ one which a publia offieer
18 required to perform upon a given state of faotls
in a prescribed manner in obedience to the mandate
of legal authority, and without regard to hils own
Judgment or epinlon ooncerning the praprioty or
impropriety of the aet to be performed.’ Horrlll

~ on Mandamus, ses. 303 Hgnnnmﬁnhgauhgah W. Va,
263, and cases cited,” A B

In the situation presented in your letter the directors
of the ocommon gehool distriets are left no diseretisn by
the lay with regard to dlsposing of the money and properties
An their charge, The legislature has decreed what ghall be
done with gsush money and property under the glven eirsumstances
and the direetors have nathing to say as to what should be
done in the premises. Under the plain werding of the statute
they have ene minlaterial ast to verform and that is to turn
over to the consolidated distriet all monsys and property
in thelr charge as direotors,




I% 1e also t?ue thaﬁ mandauus will n?t usually be issued
where there are adeguate remediee at law Staﬂu ex rel

ve. Bourke, 338 Mo, 88, 89 3 Howsver, -in the

- sase you mentioned, the cansolidato& ncheol &1strigt doos

not have an: a&equa%c reme&y at law to ebtailn the money

whieh 1s in the Country” raasary to the aredit: or the
formar oommon sohool distrists. BSection 10409 8. Mo,
1938, provides in part ae followst

"The sountytreasurer in sash eount{ shall be the
custodian of all moneys for school purposes
belonging to the different distriets, until
pald out on warrants duly issusd by order of
the board of directors or to the treasursr of
some Lown, city eor conseladated seheol diutriet,
as authcrizad by this ehaptar S w

It will be sean that by the foregoing statute, the
County Treasursr is obliged to hold said moneys until
wvarrants are duly iasued by the directors of the respective
distriota, No ons 18 given the right to draw warrants on
these school distriot funds exdept the direstors of the
respective school distriote., Por that reason, there 1is
no remedy at law by which the wonsolidated dlstriet ean
obtain possession of these funds, ¥hile it is true that
mnder Sestion 10498 of the statute# c¢ommén sshool distrists
gaslaﬁ out of existence on Jumne 30, 1948, yst since the

irectors have not performed their duty, "1t would ssem that
they still have a trust to perform and @uuld therefore
be compelled by mandamus to draw uarrants 1n ravor of tﬁo
oonsolidated dlstrint.‘ .

1t may be that ae to tha other peruonal property and

the real ostate of the former school dlstriets the con-
solidated district has adequate remedles at law. It sould
maintain ejectment to rescover possession of the real estate
and gould malntain replevin to resover poseession of other
tangible personal property. Fory that reason, the Courts
‘might refuse to issue mandamus againet the direators to
ecompel them to turn over the real cstate and tangible .
”g:rnanal property, However, under Seotion 37 of the Civil

de of H;snaari thams 1943. p. 370} the mandamue action,
the replevin antian and the sjeotment suit gould likely
a1l ve Joined wn one aotion..




Sa1d Seetion aﬂ reaa: av rollawat

"The plaintirf in his petition or in a reply setting
forth .a counterclaim and the defendant in an
answer setting forth a eounterelaim may jatn
elther as independent or as alternate olaims as
many elalms either legal or equitable or both as
he may have against an opposing party. There may
‘be a like Joinder of elaims vwhere there are
multiple partios Af the reqgquirements of seetions
15, 16, and 18 are satiefled, There may be a

ie Joinder of eross-claims eor third-party elalms
'1r the requibtements of uaatien 7? and weotlon 20.
rctpcotively, are aatiafied. ‘ |

_ It 1a therefore, the ovinion of this office that :
where commen sechool ﬁiatriets have bsen legally Aincorporated
into a oconesolidated district but their sfficers refuae to
turn over to the oconsolidated district the moneys and
property in the hands of sgaid component distriots, the
eonsolidated dlstriet can maintain a mandamus action againet
the officers of the former Adistriets to el them to draw
warrantg in favor of the sonsolidated distriet fer the funds
in the County Treasury to the credit of their respective
common school dlstriets, and can alse maintain roploviyg
action to regover tangigle personal property aof the former .
commen school distriats and sjestment aotion to recover
posseasion of the real ostate formerly used by the commen
school dintriets. Under Seetion 37 of the Civil Code of
Misgouri (Laws 1943, p.. 3?0 ail of sald actions sould be
Jeinod 1n one suit. ‘

- x‘ours very. -_.tmly, |

BARRY H. XAY
ASQI%TANT ATTCREEY GENERAL

APPROVED:

ATTORNEY GENFRAL



