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SCHOOLS~ \Jo.lSOlidat ed school district to maintain ' 

action against directors of component 
districts to recover property of such 
districts. 

Fl LED 
August 2'1, 1946 • 

~,7 
Bon. fl. A. Iaaap 
Proeeouting Attorner 
Montgomery 01tt, M1aaour1 

Dear 81rt 

'lh1a w1U aeknowledge reoe1pt ot your recent request 
to• an op1n1on Whloh reads •• follow•: 

'I .a wr1t1ng you tor •n opinion regarding the 
aontTa ad prQpe:r~y belonging to rlU'al d1strolct• 
whioh ha•• been heretofore oonaol1dated with a 
town 41ttl'1ot. Xn May, 1946, the ie11tloweJ/l' 
aohool 41at»:1ot was ooneol14atec1 w1 'fill a number 
8t ~al 41atr1ot• into wh&t 11 known ae Bell­
tlowe~ Oonsol1date4 Sohool ll11t1"1o1 No. 1. 

Section 10498 ft. e. 1939 pro•1dee that the 
soboel otttee:r1 ot the former aahoo'l 41attt1ote 
1nola4e41n the n" oensol1dated d1e~1ot •hall, 
Oft or betore June ~, turn over to th• bt~1oel"a 
ot 'lhe' new 41atr1ot all pPopertJ, •ontY, boolta, 
papera, eto. 

A part or the ztural d1att-1et• have b7 warrants 
traneterred the •oney belonging to tbeir d1a­
~1ote io the new ooneol1date4 d1et;r1ot. However, 
ecuae ot· the 41atr1ote ha._ 1'-etuse4 to do th1a. 

The question on wh1oh l would 11ke tour opinion 
1•f \fbat pttooedure lhould be taktn to eoapel 
tbe old d1etr1•t• to transte~ th• aon•1 1n the 
ocnaat7 1J!"eallU';v to the new ooneoli4a"t;t4 d1str-1ot? 
Alao, what _p:roee4v• tor 'he nw eon•ol1dated . 
41etr1•~ "o Qbtain posaeae1on and oon1:hl ot the 
e~hool bUil41nge and deake an4 , .. PettY the~e1n, 
which t.m4e:ro the abo"Ye quoted seot1on are tht 
P.I'OJiertJ ot the n&w ooneol1dated d11D-1ott 

I1 there tnY proY1at&n under the law tor tbe 
. Oount:r Qo\Q."'t to order the Tre,.aure:r to tranater 
'be aone7 to th• eonaol1dated d1etr1•t?• 



· In answt~tr to the last .,_ue•U-M ,J'OU uk.a., we t1n4 no 
prorte1tn ot law wh1oh wo't44 autheri·z• the Co1ant1 Court to 
ottdel' the County 'l'reaaurer to banater the money ot the 
torme:r- dt•tnote to the eo-naolida ted ct11u1et. 

' 
Tb.• lq1elatur-e h&a :pewer to p~vtde tor .oon•cl1dat1on 

et IOhoo14:1atrUrte. 'In .St.t• Ex. :K.l ·Y•• Smith, 343· Mo. 288, 
121 s. w. 24, 180, 1811 the CJovt said~ · . 

•It hal long 'beeft the rule in th!l •tate, and 
gtneJ'allt throughout the eountz-r, that the powe!' 
ot the 1eg1elature 1n 1he creation ot publ1o 
corporf,t1tut•. ( wh1oh . teN 1noludee eohool 418• 
tr1otel ls abaolute exoept where 11m.1ted by the 
••nat1 tut1ort. The leg~tla ture aay also change, 
d1 rtde, oonaol14a te an4 abo11ah them ae the 
publlo welfare 4emande.• 

'l'here· 1a 110 queetion ot the rtght ot th.e leglilatu!"e 
to 41reet what. d1apoa1 tion shall be tlla4e ot eOhoo-1 m.one1 
and propeJ-Q' ot the ~1ou• 41etr1ot• when they are oo~P 
•o114attMt 1ato •n• d1atl'1tt. . a.hool mone7 an4 propeJ~~ty are 
publ1o propertr and 40 not belong to the 1Jtl1rt4ua1 d11tr1ota. 
In the· oaae ot Sohool D1atriet ot Oak1ait4 va~ School D1atx-1ot 
ot Jopl1zt1 MO Mo.· ,..,.~ 102 s. w. 24 909 ·. 910, the. Supreme ' 
Oottr\ in lieeus•1ng the statue at 1ehooi aoney and propet-ty, 
1&14t ' . 

•se•tletl l.ot •t1ele 11 ot the Ocmet1tut1on ot 
M1eM01 (18 Mo. 8t. AM. p. 810) pn'rl.da1t 
• A ceeerlll 4tttua1oa o.t .knowleqe anct 1nttl.li· 
gent• 'being eeaent1al to the preservation ot the 
:r1ghtl anct l1'beJ"t1e• of' the people, t;ht Genftal 
Aa1em'bly ehall. eetabl1sh and maintain tree p~bl1o 
••hoole.to~ the gratuttou• inatruet1on. ot all 
pereon·•· in thie State between the agell of e1x . 
and twenty year•.• 'T.he Gehe:ral As1embl7~ by 
atatutol"J ena,taent• ha• p:ro•1c1tc1 tor .the et,tabl1sh. 
ment of .,,., 4••1snate4 • aohool 41etz-1e-te. •. .. 
the1r oa-pJli&atioD, and veated ta14 41atl'1ot• , 
wl"t~··•~'aln powere and 4ut1ee \ohapter &71 R.s. 
1121, P., t184 ,t aeq1 , Mo. St. Ann. P. 1194 et ••t• P• '1088 et 1eq. 1 to fao111 tate 1 te etteotual 
41•0harl• ot tb1a eonsti tutional aandate. The 
lflb,ool 41etr1eta are ol"'san1zed ae eeparate legal 
•nt1t1••· ·sehoel Ditt •. Ro. '1 v. Sohoo1 DS.ilt. ot 
St. Joseph, l.M Mo., 140~ 156• 82 s.w. 10821 1086. 
'l'het are pub11o oorporation•r to!'li an ~ntegral 
put of the etate and eonst1t11te that al'M or 
1n•..,.•ntallt7 thereof 41soharg1ng the oonet1• 
t1at1ona111 1n-..te4 p'V'e:rnment~l tunet1on ot 



\ 

11ipartug. ltt).~wlEJd.ge. ana. 1~te:P .. 1senoe. to the .routh 
ot.tb• 1tat• that tne rtghte an4.11bert1•• ot the· 
people· be prs•e"ed" *. • . * * . 'lh.e1 tar-e 1uppo~ted 
b7 J'e1'enuee .derived trom t'a~ee Oc)llee'ed w1~h1n· 
their reapeet).•e ten1 toi',1al Jut-.1141e.t1oJ\t. a.na . . . 
the general J;'evenuei or·, 'the· •tate .Olleoted trom 
all put~ t)f tl',le·etate~ Th••e·taxee and •uch ; 
prope!"ty· ••. ther. J!UlY' be OQnverted 1nto oec11py 
the legal .1tatua ot publ1e property and are not 
the pr1,ate property ot the eohool d1att1&Jt bY' · 
wb1ob tbey may be held or ln which they may be . 
1ocated, • , · · 

Stnee the ·aoney •n" proper,ty 11'1 the hUd,l!l . Of·. & IU'J~90l 
d1atriot. a.r:e publ~c l'i'OP••W"~ they· are ~ubjeet to regulation 
bt the leg~~1ature tor ~he.'beat 1n'ter:ea~e ot the.pub11c. 
B'"ohool 41•trtot• and. otf1oera !.rt me~e11 truateea Ohu-ged 
•1 th handling ealcl tu.nde aooord.tng to·. law. The ternu! ot 
their 'PUat· a~ the •tatutee.ot.tihe state. 

1'M •tate ha• pH'f'14ed tor· the oon•ol14at1on ot ·oommon 
tohool 41ev1•t•'b7 Seo,1en 10493 R.,S~ Mo, 1939! et. •eq •. and 
'by Sto llon lM0$1 hs1 p:ro'l'14ett tor- the d1qoe1 t on ot the 
monqa and property ot the •omponent d!.etl'lote. Sa14 . 
Seot1on lP418 ~•~• aa tollowa;. · 

1 whUeYeP an{ OOJ\tol1da-.~ 4i•t,1et 18 ()rgant~ea., 
-'• th•. pro•.1•1fN1• et 1;b1• .. u·t~olret.. thl •."~g1nat ... 
4letr1•t• .ahall ton.tlnue $tll Jun.• .,ath.. t.o11·~ · 
lnc tne orpns.s'-tiolt Qt 141~ •on•o11d4te~ ;il~t~ot. 
an4 a~ that t1me all the property·, money on hand, 
booka and paper• of the sehool dletr1ot• wboae 
•uoolhouae •1 tel ee 1n.o1Wled w1 thin eaid con• 
ao114atetl 41•tr1"t •hall by the otf1oera ct 
uoreeald 41atr1•ta be turne'd o•er to the' bea;rd 
ot 41 ......... ot thtt •. nsol14ate4 cl1strtot, and 
aleo all. bonde out~t&Q4~ng against the atorela14 
4l1_.1ot• •hall bttt~ome. debt• against the ooa­
•olld.ated dtetJ'let. The d1y~e1on ot. proPertr ·and 
aon•r oa haal· 1n oase sehec1 41eta-1ot• ~· 41n4ed 
\t1 the fOl'DUt'Olon at &nf (tOftl!lo11dat•d cU.·stZ'10t lhall 
b• goY.rne4: by .4•etions 10413 and 10414. • · · . . ' . 
t.h&der tne &boTe •.0t1on 1 1; was the Plain duty ct the 

41reotol"l of the ~lt.ttl•- "mponent d1at.-1ota to ttlaneter and. 
•unen4t:r- to . the. oO-nf(')lldated 411 triot all ot tht. propertt, ' 
•.oner t;>n band.t. book.e a.n4 .. · .Papers ot said oompon.ent 41•triota, 
on June 10, 1~48. Prom rour. l.etteJ:~ 1 t ~ppeaJ'a . Ju>wftfer, 
that •••• at the diatrlota :refuee4 to mate suok transfer and 
aea1gnement ot ,ropertr~ We, therefore, have a e1tuat1on 
where pereonl ohattged with a .ep.eo1f1c duty refuse to perform 



that dUtJ. · 'l'he c;ft'ieeN ot the cQitponen.t die~1c:ts :vou 
mentioned had the apeo1t1o duty ot traneteni~g 'all ot the 
aoney an« ·proper't;f ln the hand• ot th._1r reepeot1"1e d1str1etl 
to the eon,c>l1datea. a~str1ct on J'u.te. 30, .1946. The oon­
eol1dated d1autot., un~el" S.•t1o_n 10.418 !'•oarae ent1tle4 to 
all the aQneye and ptt"Operty or the tomer 41ratr1ote., ln 
S~ate t% :rel· "·· -lh1 tfl eupr•• the Oo~rt.,· 1n itpe~ktng ot. the 
r1ght &t a oon80l1datt! distJ'iet to suoh ao.nets 411\4 property, 
•a14, 121, e. w., 24,. 1. •~ :~.:e3t_ 

1 Qpon oon•ol14at1on the 1d•nt1 t1es. ot the tOI'O- . 
pctnen.t·41•'tii'1o•• tade and diaappe~ oottplttely 
aad. S.n their •tead ae~p• a nn &nt.1. ty ln the 
form of th• eonsol.idated 41str1ot" }Ph1a. new. 
en.tl "' •pOntaneoutl3' beeomes tbe owner ot ~. . 
propert1e• and ll.abl• :tot' the. old de'btii!J., • . . . 

'fhe, oon•o114ate4 418tJ'1ot woTJld have b•en entl tl~ to 
·~•- money- and p~p•tY ena w1 thout S.irt1on lO.-i9e. " ln 
CleTeland' ''llag.e. S$ho~1 Dist .. 111. i~on. 19& Ro. App. 190 
s. W., 1101 the OOVt· aa1!ll . 

' ' .# • 

•It may perhaps very well. be th&11~ if the Ole'Ye--
land Village •chool 411tr1et hal a'b•orbed all of 
the Gltn W'1ld d.1&biot · then the torllltt" 'ffO~ld be 
anti tled to· $tte tor an&· reoover. ~be propert1 
b•long1ng: tO the latt.:r, •• suooes•or t-o all .its. 
l'1gttt• and '11ab1l1 t1es. Abler v •. $•hool Disu1ot 
of St. Joelphl 141 Mo. App. 189, 19'7 • '124 s. w •. 
6&4. u 1&14 in Diatl'iOt "'" D1e.tl"1ot, 19 Mo. 
App,. 2.'12l 'Whel'tt a COJ."POt"at1on !(tt$ entirely 
out of enattrlee, by annexation -~ or merger .in 
another ooPporat1on, 1t ~P ar:Pangement be raadt 
~•sP•ottng the pPOpert7 and l1ab111 tie•. ot the. 
detuno~ ~~oration, the eubaii!Jt!.ng eol'foratton 
auoeeeda t~ all the prepertr and 11ab111t1e• ot 
the ton:e:r. '1h1a t-eats on the pJ-1no1ple ot, 
tuooese1GA ot rlpt• and 4evolut1oa of obl1ga1;1.oni!J! 3 

So there teeme to be ftQ queatlon .but that Beiltlow•~' 
· Conaol1date4 SOheel lltatl'1ot no. ·1. aent1one4 ln :retW letter, 
11 rto• entl'blecl to aabta~ .lepl lu~~ion 'lo reoover the 
mone1• arit\ prop~ty to"••r1:V ln. t<>• •••a1on ot the tommon 
JChool 4latr1•t• ot wh1oh. 11: ne tofte4• !he que•tiol\ 11 
to what the ooPrect legal aot1on 1s to• the oonto11date4 
41atl'1ot. · 

lt hal b$ftl ~ repe&t&dlJ' held that tn4UldamUI 1a & propEt!' 
remedy to oompe1 publie otf1oer• 'to perro•• the1r 4ut1et. 
l:n the oaae or Baker•t1eld Newe •s• Oz&t'lt OolllltY. 338 Mo. 
819, 92 s. w. 24 eo3. eos. tl\e Oovt aa14:; 



. Ot ooureef Onl·lY Olear mltl;S.atW1al 4ut1ee of· an ott1oer. 
ean be ento:toed' by .mand..... In !tate e::r: ~el va;. Meier, 143 
Mo. 439, 446, the OoUJ'' said: · · · · 

1'lhat the Hspond•nt ae prteideJtt ot •h• oo~c1l 
~· a p•raon ~argec.\ w1 th the txes-~1•• ot lecl.-. 
l•t1ve powtr ,.. •v1d&nt, and that the Oolt~~~ will 
not 1ntf#'tell"e with either ot the other eo-ot-atnate 
d•&l-tmenta f>t the govermagt in the exe~o1ae of. 
tb.e1.r pow•.l'•t. e~oept to efoJ'".O.e ~asre.· ta. 1n1•. te.r1al 
ao1ia requ1re4· by law to be performed; by some 
of'tice'X' thereot, a• to the pertormance of wh1eh 
the ~aw lea"'ftl the otti()W J\0 41aoret1on, 11 the 
•. el.l a~tU. !f4 .law ot. the la·n~d· ... un·. 1Tera. a.l·.l.·.'1·:r· e~:H.> ~ 
n1:~ •1n•• ~be. d$c1eion in -:-11:~ .~l &liiOD, 1 
dran~. CS'l, 1n wh1oh MARffl t h1et : u1t1oe•. 
apeald.ng to-.. the Supreme· Gout-' ot tJte t1n1te4. · 
St•tee deolal-ed the rule1 that whether &lliQ'=lU* 
would like or not 1• to b'e 4eteril1ne4 ,•not · 1 · 
'lll• t)ftl·l• ot the :pe~•on to whom the writ 1.111 
41r.,ete4, )u.t b;r the natu, CJf the thing to be 
done. • ,II ·· · , . . . . . 

It1 the latte~ e·aae the Court defined Dl1nlater1al G:ut1ea 
a• toll•tnt l.o. 4'71 · 

"• A a1rt1ete~1al aot !.a orte which a publ1.s otfteer 
11 re4U1Pe4 to perform upo~ a f1•en atat• of taeta 
in a ]'l'•eQI1 bed manner 111 obed enae to the mandate 
ot lesal autliori t;y, · an4 w1 'thout regard. to hilt own 
Judgmen-t o:r optnl~n oonoern1ng the p:rdpriaty.ot.t 
1mpropr'1et;y· ot the aot to be :performe4~" • Merrill 
on· Mandamus- aee. 30; MatiUI ~t• QQa'raJ 42 W.' Va. 
26 3, •114 oa••• c1 te4 .. " ·. · 

In the t1tuat1on preeenttd in ·ro1U" letter the d1recto:ra 
ot the oomaon •ehool dletr1ete are lett no d1eoretton by 
tb• law v1 th rep~ to cl1apollllg or the !llOney and p;ropertiea 
5.n the1J!' tb .. ge. 'fbe legielature h.tl 4eel"eed. what shall be 
4one wtth euoh aoner and pNperw un4.- the g1Yen o11'ettri'lstaneea 
and tht 41reetor• have nothtftg to aay •• to what she'f1ld_ be 
tlene S.n the premises. Un4i~ the plain w~41ng ot the statute 
the1 ha•e one a1n1eter1al ••~ to ~ertorm and that 1• to 'urn 
oYU to the oon•ol14ated 41atriot all •c:tney• and property 
ln the1,_. oharge a• d1reotor•~ 

• 



Xt 11 .aleo t~e that mandaraus w111 ~9t uaua11y be 1saue4 
whert there Uf ad•~te remedies at law tS•t• e:J: rel 
ve. Bourke• 336 Mo~ 86, 89 S. W~ 24t. 31) •. HoweYe%'1 ·itt the 
oaae rou ·ment1'~ne4t the ocuuro114at•« •ohoo]. d~et,..iot doe• 
not ha.ve an adequa:~t "J.i'el!l~ at, ~~w t" obtain the: mo~er · 
wh1tm. ia 1n ~he Oountr, Treanrr .to th• · e:red1 t?- ot the 
former oommon IIOhool distr1et•• hot1on 10400, R. S. Mo.· 
1939, pro'V'1dea 1n pal't at tollOwlt · 

"Th• OQ'W'ltrtrea•u.rer in . .-oh. 'od.ftt:r shall be the · 
oultcdlan ct 'all. moneys to~ sohool pitr;Po•u•• . 
'beloncift.S "o the 4itteent d1ttl'1ets_ unt1l · 
pat4 out on va~a.nta dUly S.seud :bY. order of 
the board' ot ·directors o~ .to the 'treasure!' of · 
some tovn·t. e1t1 er ooneol1de.tea ·• .. ohGol tU.•tr1.ot, 
as aut.b.Ol'l z e4 b;y th1 s ehap 1r EU"' * * * •• · , 

' . 
111 will 'be se•n that by the toregolng eta.tu.te,, the 

Cc,ntntJ T~'••w•1;' is obliged t<J. h1)14 said (loneys u.n'U 
wal"l'«lltl ar.• dttly .ialued by the d1reoto:r-s ot the reepe~t1 •• 
41etr1otl. No one S.a &1•en tb.e · rtght to draw warran,ts on 
tn.e1e aehool dilt,.iot tunda exoept the d1reotore &! the 
reiJ)eotl'fe aohool d1etrlots. Jof: that l"etuton, the~e 1• 
no ree47 at law by which the oonsolid~Soted diatrtot ean 
obtain po•••~~1C)l'l o:t th.e&e .tut\de;. While 1 t 1• t"e that 
Wlder Seot1on l.0498 of tbe etatuteil Mntmbn aehool dilltr1ot• 
pasatd out o;i es1etenee ·$11 ,lmte 30, 1948, ;re~ ,aino,e the_ 
41reotO;tl P,aT, n.ot perto~m&d their duty, it W'Ottlcl. s~em that 
ther at111 ha•·• a tnJt to P,$J?foPM and oould:, theJt~etoPa1 
be OOliPtll.a 'by 11andailus. to dl*aw wanan ts 1n fa'f'Or ot the 
ooaaol14ate4 418t~-1•t• 

tt mq bt that as to the oth~ pel't~onal, p:t()perty and 
the real e1.tate ot the to~eJ~. atthool cU•t:r14tl the oon~ 
eo11da.ttd ii1atriot haa adtquate r•ed.ies at .law. It could 
••lntain elutttent to.~eto'tel!" pos••••1on ot the real estate 
ani tould ma.1rtta1n ttQlenn to r~Ter posteeaion Qt oth.eJ> 
tangible per•onal property. ft~ that roeason., the 00\U"te 

·atgbt :rtt'use to 1s•u• •andamu• againat the d1:reoto,.., to 
eompel the~~ to turn ov•r the r•al e•tat• ana. tang11tle . 
~...aal p~pf#tt;rt·. lfowtYett; und•l' ·~eot1on 3'1 f)f the Civil 
~ta· of ·~••oet. l.i,.ws l94t3.• p. S10l· the nsandara~e· action, 
th• ;r-eplenn aoticn an4 the eJMtment 11ui t ooUld l1bl7 
a.1.1 ·oe joined ·A.n otte aotlon. 



Bald See t1qn 3'1 :reade •• tol1owe t 
111he pla1nt1tf' ln hit pet1t1on c()J' 1ft a l"ep11 setting 
fo:rth ··~ OGunterola~ra a.nd ~l'u, ~e(end.ant 1n .n 
answe,. ee.tt1Jl.g ,toPth a .-,u.nt•olala mq. jmU 
t1th• ae 11\dependent Ol- ae ·.tternat•. tnalma aa 
•any elah1• ei tbet,• legal or eqtd. ta.bltt or ·pQ~ as 
he may ha•e against an oppo$1ng ~arty. Th~., nJ&Y' 
be a ltke jo1n4.- ot e1a1m1 whe1'"e th•r• a!'e 
mul.1i1ple pa:rties lt the :requtl'emen.ta ot eeet1ons 
15 161 and 1S are ea.t1et1e4. Tbe~e 113.1 ·b• a 
ll~e joinder ot ·eroe.,.olaU.• 01'" thlrd-party olaiitla 
·1t the reqtt1rentents ot ee&t1fl " and .•••tton oo, 
l't8Peot1ve11• are 1at1at1ed. · · . . 

llit'lU9J 
It ta theero~e tht.t ot~1n1on ot th1t ott!ee that . 

·where oo•on eehool ·A1etno1ur have b~en legally incorpora.ted 
int-o a aonlt011date4 dt•tr1et but thf)ir ~ff'lotn.•• rotuae to 
turn over to the aon.ol1d.at&d d1etnct the aonet•' and 
property ln the hands of s"14 oomt>On&rtt 41•tJ'1ot• the 
ooneol1date4: dlstnct oan ·Plntd.n & aandaeue ••~lon. apt,net 
the ott1een or the torme• dleVS.•t• to eoapel tn• to haw 
warnnta ln :tavor ot the eonH114ate4 4S.•tri.et t•r the tund• 
ta th• ~unty.·· . ~e3•.V1. ta th.e. <'re41t or their r••.peot~Te , 
oomtaOn aehool 41str1e1u~c1 ~and can ~- maintain .rdpl.)"J:i~ 
aot1en to reeoTer tanglbl.e pe~eon$..1 prbp~r-tr ot the tarme:r 
com!DOJl tcho6l. 4.l•tr"1o:ts an4 ejeetuten t action to reooTer 
pes•e~eiqn ot t~$ :rttal. etta:te torroerlr used by th$ oolrimon 
eeboel 4l~ttr1ote •. ~. Set~ion 3'7 ot the 011'11 Code ot 
lll!.aQuP1 (Lava .194'&. P• .. 3'101 -.11 ·ot sa!d aot1ons tQuld ·be 
Joined 1n one sUit. · 

'fours v~'l ~7, 


