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\APPROPRIATIONS:

Legislature is required to enact all other
appropriation bills prior to the appropria-

tion blll) for expenses of the General

Assembly.
jeeniimer 11, 1946

. .uin." Jr.
rawleﬂ County

Honoralble i, J
;epresentati e
is

2
5te Clair, lilsso

Daar Sirs
acknovlednes your request, wnich is as follows:

"ho 63rd
propriated, as

ffenoral Assewmbly has not ap=-
vot, any suw Tor the

contingent expenscs of thn s4th Ceneral
Assenbly for the flrst slx months of

1947,

" would li{e Tour opinion on the fol-
lowing questions '

"1, In view oy the provisions of Section
36, Article TLI of the Constlitution dew
finin:; the order of approprlations, can
the £4th Sencral Assembdly appropriate for
thelr contingent exp nses for the flirst
gix monthis of 1947, prior Lo the passare
of the regulayr anpropriation, »ills for
tne next blonnium? '

"2, Would tiis appropriation, 1f made, be

conslildered supplemncntary to the apprcnria-
tions of the 63rd General Asseubly for the

sane fiscal period?

"A prompt reply will be appreciated as tue
‘rencral Assenbly wmeets Vecember 12, and 1f
sction ©y this legislature is necessary,
it will nave to be taken at that time."

eplyins thereto, vic refer to a numnar of
tns 1‘ﬂb Constltution hearing cocn your ingulry.
srticle 1LY thereof prov14€s'

FILED
\

provisi
Dection 39 of

ong ol
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" 4r % % the genersl assenbly shall asve no
power to divert the saue or to permlt the
withdrawal of miney from the treasury, ox-
cept in pursuance of appropriations made

by laws All appropriations of money by
‘successive jpeneral assemblies shall be made
in the followin~ order:

"Flrst: Tor payment of sinkin~ fund and
interest on outstandin: oblisations of the
state,

"Second: TFor the purpose ol public educa-
tion,

"Third: Tor the paymuont of the cost of
agsessing and collecting the revenue.

M"Fourth: Tor the pagment of the civil liste,

"Fifth: For the support of elsemosynary
and other state institutions.

"Sixth: Por public health end public welfarc.
"Seventht or all other state purposes,

"uighth: For the expense of the ;eneral
assenbly." ,

Scetlon 28 off Article IV thereof provides:

s oo % Yo appropriation shall confer
authorlty to incur an obliration after the

v ternination of the fiscal period to which
1t relates, and every appropriation shall
expire six wmonths after tho end of the period
for whlcii wmade,"

Sectlion 23 of Article IV thereof provides:

"The fiscal year of the state and all its
arenclses shall be t:e twelve months berxinning
on the flrst day of July in sach year. -The
gencral assembly shall make avproprilations
for one or two fiscal years, i & i "
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e do not find any court declsions construing the above
constitubional provisions of tho 1%456 Constitution, but in the
1375 Constitution Zectlon 43 of Article IV thereof is similar
In principle to Section 36 of Article TIT of the 1945 Constl-
tution, XIach of them provides the sequence of the various
appropriations., In sgach of them tho wvarious other anpropria-
tions are required to e mads before the final appropriation
Tfor the General Asseubl s made., OGaid section In both Consti-
tutions provides that all'apurobriat%onu of money Dy Succcs=-
sive peneral assemblies shall e wade in the following order,”
then aftoer specilyins a2ll the others the last appropriation
act shall be "for thie expense of tho reneral assenbdly."

In State ex rol, V. tenderson, 160 ii0..190, 6 S.WW, 1093
(1901), our Supreme (ourt, en Lanc, discussed WhBtAOP an ap=-
propriation act creates a lien on thaot part of tie publie
treasury'!s fund that is first appropriated to the end tinat
the whole amount of all prior appropriations shall be in the
treasury before any of the subsequent appropriations can be
paid. The Court held it need not be., The opinion, speaking
of the above and also the sequence of the appropriat’on act,
says:

"But again, section 15, article 10, loaves

no doubt whatever as to the intention of

the conventlion. It requires tiiat 'all moneys
now or at any time hnereaftor, in the ”*ate
Treasury, belonging to tho State, shall in-
maediately on receipt thereof be deposited

by the Treasurer to the credit ol the State
for the beneflt of the funds to which they
regpectlively belong In such bank or banks'

as may be selected under that sectlion.

"So that it will not do to say that the
Constitution requires all revenues of the
State to be flrst pald into one general or
common Fund oad then disbursed in the order
named In sectlon 43, article 4, of the Con=-
stitution, :

"hat seetion simply requires the General
Assembly to proceed 1in that order in passing
its appropriation bills.

"1t does not follow because the Legislature
is required to pursus a specific order in
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- passlng appropriation bllls, that 1t may not
provide a tax for a public purpose, and re-
gquire it to be paid into the Treasury and
get apart in a special fund subject to a sub-
sequent appropriation for the purpose for
which it wos luvied, or for that matter, to
some other public purpose, when unrcstrained
by a constitutional liwitation,

"In prescriibing the order for the passaze of
the appropriatlon bllls there was no intention
to create speclal liens upon the moneys in

the Treasury or give any priority of payment
to one appropriation over another,

"We think the purpose of the framers of the
Constltution among possibly others, was to
prevent an adjournment of the Legislaturs
vithout maling thae neceasary appropriations

~ for the supvort of the State fovernment, and
1ts varlious educationsl, penal, and sleec-
mosynary instlitutions, and the prompt payment
of 1ts obligations =3 they matured, and in
this manner prevent extravesent and extra-
ordlnary approprlstions in excess of the
estimated and probable revenues oif the Statc,
We can not agree with the learned counsel
that the entire incoms of the State 1s
mortgaged in favor of the various items
named 1in sectlion 45, article 4, of the Con=-
stltution, and thot the, full anount of the
appropriation for each purpose wust first
be collected and set apart before any parst
of tho next in order cea be pald. No such
construction has ever becn given the Consti-
tution or tne laws appropriating taxes for
various state and county purposes. '

"The Constitution does not say that the first
-money recelved into the Treasury shall be ape
plied to muet the first item mentioned in

said section 435, thaet no moncy shell e dise
bursed on account of a suvosequent appropriation
until & sufficient amount is accumulated in

the Treasury to mcet all prior appropriations,

"Such a clalm is inconsistent witn our whole
gcheme of taxation. The moneys for the various
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institutions and the support of the civil
list are never in the Treasury when the
Legislature males the appronriations. A4
large port of the funds will not reach the
Treasury for nearly two years after tho
approepriations are wade, I the contentlion
of the relotors should be sustalned, the
mileage and por diom of ithe members of the
Legil lature, and of the varlous State of-
ficlals would be postponed until two years
after their passage.

"lo such interpretation nas cver been put
upon this section, but the practical con-
structlon has been that no such lien or
priorlty was created thereby,"

The reasoning there applied to the 1875 Constitublon
applles equally to the similar provisions of the 1945 (onsti-
tutions That part of Section 28 of Article IV of the 19456
Constitution, to wit, "0 appropriatlon shall confer authority
to incur an oblligation after the terminatlion of tho fiscal
period to which it relates, and every appropriation shall ex-
pire six months after the end of the perlod for which made,"
l1s for the first time found in the 1945 Constitution and has
not heen construed by the courts.

The 1875 Constitution, Secticn 19 of Article X, provides:

"To moneys shall cver e paid out of the
treasury of thils State, or any of the funds
under lts managemont, exeept in pursuance

of an appropriation by lawj nor unless

such payvsont be made, or a warrant gshall

have issued therefor, within two years '
after the pnﬁsage'of such appropriastion

acty # *

ats

The 1945 Constltution, different from that of 1875, pro=-
vides tue fiscal year shall be "the twelve wmonths beginning
on the first day of July in each ycar" and that the Legisla-
ture may approprLate vearly or bionnlally as 1t sees fit.

SJectlion 19 of Article X of the 1875 Constitution provided
that payments should be ::ade or a warrant drawn agalnst the
appropriation within two years alter passage of the appropria-
tiocn act, In The 3tave of issourl ex rel, Jlakemon v. ‘ays,
State Treasuror, 49 o. 604, In mandamus to require the rc-




tionerable

l)LQ J. 1"\::}_:(1»3’ JP.

spondent to pay a warrant that had been duly audited, tue
return plecaded, amon;; other delonses, thrat thore was no mensy
in the treasury sppropriated to pay its. The court sald, l.c,
805 '

"o o2 2% The respondent further doniloes

that there has remained in the treasury,
or is now in it, any nmonsy appropriated ,
to pay saild warrant, or approarL ated to

In

sald wllitary fund, Yo this return the

relator domurs.
"o treasurer cannot be requlired to pay
out the funds intrusted to hls keeping
unless avprovpriatedy as the minlister of
the 5State, with no dl'CfotiQnawv'powers,
ne muast disburse when and as, and only
whon and 88, the lawe-makine~ power shall
directs (Const. 10e, art.s wl, Zeces O.)
He usvally looks only to the xsrrant, but
is not bound by that 1I drawn without an
approoriation, And if an appropriation
lawfully wmade be exhausted, his puyments
must nocegsarily stop. :ence thalt part
of the return denyinv in efiect, that
there ig money in the treasury appropri-
atod for the purpose, Iurnlﬂhos a complete

excuge For his refusal, = 4 3 %"

Tacy ve Lelape, 341 iiol. 1039, 111 8,0, (2d) 25, our

Supreme Gourt, speakins oi the state treasurer, sald, l.c.
1041:

"oosoa o e duty 1s to pay out those

funds only 'in pursuance ol an appropria=-

tion by law! which 'shall distinctly

apecify the sum appropriated and the sub-

jeet to which it 1s to be anplied.! o 4 M

In Stoate v Testhorby, 344 0. UAR, 129 .. (2d) o7

(1u59), vivision One of tune Supreme Uourt considsred the
validity of salary payments and the right ol the state to
recover those illexal]v paid. The Court held a salary could
be lawfully pald oub onlv out oi the funds appropriatod CiloTre-
for and tihat tno salary uleW1ullf paid coull o recovered,
The point was there made by the defendant that the auwdlt by
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the auditor and ilssuance ol a warrant by him was o defense
asalnst the stete's sult to recover, but the Court denied
that contontlon and gald, 0. lec. 5263 '

Mve thiak this conbention suilficiently
answored vy our ruline that the Instant
payuents weres had upon warrants un-
auvthorizedly drawvn a~alnst an aspropria-
tilon not char;cavnls thcrewlith, and no
action by any punvlic officlal could nmake
them anything else or infuse validity
into thom,"

o 857 the Jourt sald of the auditor:

3 ule aubthocrization of unlawiul

d spuraenonts ol pu)llc LHHUS ig not
binding upon the Utate, & & 1 &l

rom the above it will be geen Ll bofore any n 1000y can
be lopally pald out of the State Yrsasuvry Lhore wust Pirst be
an appropriation so autnorizing (we do not here trace the aonte-
cedent steps which are not ralsed by your inquiry), anut the
oblization for which paymeat is to bo made must have hHeen in=-
curred prior to "the teraination of tho fiscal period to which
it relates,'" and tho actunl payment thereoi shall: be made wlthin
"gix months after the end of tho period for wilch macde. "

(1945 Constiltution, Jection 20 of Article Iv,)

'The ahove scctlion states, "and every appropr*atiov giall
sxplre six months aftor tha ond of the period for which 1ade."
£

Ynen the appropriation expiros,” it is dead, "Therealter there
1s no appropriation at 211 in the eyes ol the law.

If the present Legilslature falls to psss an appropriation
Hlll . at thils session appPOyPLatLH@ a fund to be used by the
next Limgislaturo, then there will not bhe any money lo:ally
available to pay the expenses of the next Leoglslature until
after the pggsape of such a Bill, and the Constltutlion, supra,
requires as a coandition nrecedent to the passare of sguch bill
that each of the obhcr appropriation vlills set oub in lection
36 o Article 171 of tine 1945 vonstitution, and numbcred
Arat™ to "leventh," inclusive, be fisst vassed,

This courso appears not only to be the plain mandate of
1s also pased on sound reasoning.
ts judgmont as to the amount of

+

the donstitution, but it
i

i
The Loglslature nmust use 1
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noney thnat will be required to operate for ithne ensuins fiscal
period the judlclal axnd executive branches oi the State .
sovermment, and the law contemplates Tt 1t should likewlse
use its Judgment as to the amount required to oporate the
leglslative branch, Iy enacting during the current session
the appropriation bill providing the fund for "the expenses
of the Genoral Assembly" which succeeds the present sesslon,
we know of no constltutional provision th:t would be thereby
violated,

The present Conatlitutlon, in Section 25 of Artlicle IV,
states that "the general assembly shall malie appropriastions
for one or two fiscal years., If the lawmakling dopartment of
the covernment elects to wmake the avpropriations for one
fiscal yocar, the appropriation act providing for payment of
the expenses of the Gencral Asseubly will pwrobably be, in
the Judgment of the Legislature, less than i the appropris-
tions are on the basis of two fiscal ycars, either of which
periods may be adopted by tho Legislaturs, That is a matter
entirely within the dlscretion of the Legislature, but the
constltutional requiremsnt as to prlority of passage of the
various appropriation actsg should be followed, If the lawe
malting branch fellows the course here above outlined, there
will be anplied the thoupht exproassed In State ex rol. ve
tienderson, suprat '

"io think the purpose ol the framers of
the Constitutlon among posslibly others,
was to prevent an adjournment of -the
Logislature without making the necessary
appropriations lor the support of the
State Covernment, # +# % and the prompt
payment of 1its obli~atlons as they mabtured,
and in thlsg manner prevent extravasant and
extraordinary appropriations in excess of
the estimated and probable revenues of the
State, # 2 w "

“Such a course haeg the addltional virtue of providing Jin
o lawful way for the prompt payment oi the loegislative cxpoensos,
and there will thon b2 no need to resort to the practice of
passing a resolution and on the strength of such resolutlon

“expect or ask tho exccutlve oificers to advance the money be-

fore it hes been lawfully appropriated.

We do not understand your inqulry to refer to, nor oes
thls opinion cover, the salary of the uonbers of the General
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Assembly becouse Section 18 of Article IIT of the 19485 Consti-
tutlon provides that these salaries shall be paid without a
leglslative appropriation, Sald section provides:

"4 % 4 3 upon certiflcation by the
president and socretary of the senate
and by the spocker and chief clerk of
the house of representatives as to the
respective membors tuecreol, the state
awlltor shiall audit and tho state

treasurer shall pay such compensation

without leglslative enactmaont, + % < u"

Sonclusion.

1t is our opinlon that the 64th fencral Assembly does not
have the constitutional authority to pass an appropriatlon act
providing for the expenses of the Goneral Assembly untilil there
has been passed eech of the other avpropriation bills enumorated
in Section 36 of Articlo ITI of the 1945 Constitution.

Vo are not sure we understand your second inguiry, but we
do not scee any legal distinction to Le attached to whethier the
appropriation as now made by tho current Legislature for ex-
penses of the succeeding Leglslature is considered as supple-
mentary of the appronriation of the present Legislaturc. Such
~an appropriation is necessarily a part of the appropriations
pagsed Dy the present fjenoral Assembly for the fiscal term,
the length of which may be one or two years, at the olection
of the Leglslature.

Zours truly,

RN WATS 0N
Aggistant Attorney General
AlEHOVEL e

T TATLOR
Attorney Ueneral

% sml




