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This
opinion,

based upon ths fol

departnent 1s 1o

A Grand Jdury has woen caelled in
Jagper County for the purpose of in-
vostlzetinge reports sbout our gheriflf
and his Jeputibs viectinlzing laonates

‘of tho Uounty Jall, sowe oif whom have

pesn sent to the peaitantiary. e
merous runors hiave come Dhack to us
that prisoners wio have been kept 1In
theg Counvy Jall have stated that they
were victlmlzed by the Sheriff or his
deputles and 1t lg reported by rumors
only, as far as I am concornod, a
mnreat wmany convicts have wmade those
statements.

"Phe nature of the complalnts that
have come to me are:

"l, That the Sheriff exacted large
suns of wmoney from the prilsoners prom-
ising that he would get them paroles..

"2. That the Sheriff and his jall=-
ers have veen chiarging fees to permit.
prisoners to leave cells and to pet

jour roquest for

Obtaining money vy false pretenses;
oppression In office; exacting
illegal fees by sheriff, officer
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into the bullpen whare they have wmore
freedom and betbter quarters and charge
Ing them addltional fees for belng
trusty where the accomcdations are
8t1ll better.

"I would like for you to submit to

me an opinion as to what 1s the best

and most severe charge thet could be
returned 1n an indictment against the
Sheriff and his deputles in case the
Grand Jury sees fit to indilct them.
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It 18 our oplnion that complaint Me. 1 could be prose=
cuted under Section 4437, Releds, wnlch is the section making
the obtalnling of money or goods by false pretenses a crime.
Sald section 1s 1In part as follcwss

"very person who, with intent
to cheat or defraud anothor, shall
desipnedly, by color oi any false
token or writing, or by any other
falae pretenss, 4 % 4 4 s« obtain from
any pocrson any money, poersonal prop-
erty, right in action or othor valuable
thing or effects whatsoever, 4 # % &
shall upon conviction thereof be pun-
lshed 1n the same manncr and to the
game extent as for feloniously stealing
the money, property or thins so obtained."

"The Supreme Court of iissourl, in the case of State vs.

a0

Viren, 333

Moe 575, held that a slmilar olfense was covered by

thls statute, In this case the indlctment charged that the

defendant
cet him a

obtalned money by promising the victim that he would
posltion on the police force for a conslderation of

$175¢ The court, in holdlng the indictmont sufflelent, sald
at lecs D78 -

"The indlctment is drawn under Sec=
tion 4095, Revised Statutes 1929 (4 Ho.
Stat. Ann. p. 2894), making it a crime
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for any person, with intent to cheat

or defrsud another, designedly, by any
false token or writing, or by any other
false pretense, to obtain from any pers
gon money or property. The false pre-
tense, to come within the statutec, must
be as to an exlstins or past fact, not

a promise as to something Lo ta{e place
in the future. = 4 4 3 0 a0 2 30 5F o & &

| I TR Y

o % 3 The Indlictment furbther
cuar[es Lrﬂt defendant represented that
1r YWoods would pay alm ;175 he would
have him put in the next school of in-
gtruction and <6t him on the police
force, thereby Implylng and giving Vioods
to understand thalt he had sufficient
influence or power to do 80, & 4 4 #*

e A4 o S
" " " "

"In our opinlon the indictment in
thig case charpges facts sufflelient To
constitute an Of"equ under the statute
and the fact that coupled with the
alleped false pretenses as to exlsting
facts there 1s an allegation of a prome
ise to be carried out In the future
does not invalidate the indictment,.,"

In dealinu wluu the qusstlon of the sufflclency of the
false pretenses or represc ntatlcns in the MTOU case, the court
sald at l.ce. 581t : -

"In the motion to quach there is

tne further assignaent the t the ine-

dletment is so vague and Indefinlte
as not to advise defendant of th
charge prelerred azalnst nlme vefend-
ant has not briefed tvthls point. Ii it
means that the alleged false reprogen=
tations are not stated ULbu sui'ficient
derfinltencss the answor 1s they are,
prosumably, set out as defendant made
them, that beiny necessary in order to
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avold variaence betweecn allepgation and
proof, . If defendant was not as specific
in hls statements to Woods as ho mipght
have been it hardly lles in hls mouth to
complain because his victlm did not ree-
quire of him a moro specific false ore-
tense, 1t was suificlently specilfic to
induecs in VWoods'! mind the understanding
and bellef 1t was deslpgned to produce
and to get LOOQS'.MOJey. SEEE I A

in view ol the holdins in the Viren case, the defendant
could be prosecuted under the facts set out 1in couplaint Ho. 1,
1f the reprcsontation was made 1n such a way as to lead the
viectim to bellieve the defendant couvld obtain a parole for him
and upon the strenbth of such representatlion and belief gave
the defendant hisg money or proporty.

The punlshment for the above offense would depend upon
the amount of money obtalned by the defendant, If 1t was under
30, Section 4469, H.%.)., defining pobty larceny and 1ts
punishment, would apply. If the amount obtalned was over NSO.
Jectlion 44566, neSeA., deflining grand larceny, and Section 4457,
He3eAs, defining the punishment for pgrand larceny, would be
applicable,. :

It is our dplnion that complaint Wo. 2 could be prosecuted
under Section 4539, Heleds, tltled ”Oppression in office,"
which is as followss

very porson exercising or holding
any offlce of public trust wiho shall be
cuilty of willful and malicious oppreog-
sion, partlality, misconduct or abuse
cl authority in his offliclal capacity
or under color of hils office, shall, on
convietion, be deemed guillty of a mige-
demeanor."

Also, under 3ection 4342, E.S.A., titled "uxacting 1llesal
fees," whilch 1s as follows:

"very offlcer who shall, by color
of his office, unlawfully and willfully
exact or demand or recelve any fec or
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reward to execute or do his duty, or for
any officlal act dons or to be done,
that 1s not ‘due, or more than is due, or
before 1t 1s due, shall upon conviction
be adjudged guilty of a miademeanor."

The penalty for vliolating Sectlon 4339, supra, 1s provided
in Sections 4341 and 4344, ReS.As, which are as follows:

Section 4341,

"ivery person who shall be convicted
of any of the offenses mentioned in the
precedlns sections of thls artlcle shall
be forever dlsqualifiled from holdlng any
offlce of honor, trust or proflit under -
the Constitution and laws of thls statoe,
and from voting at any electiony and
every officer wno shall be conviected of
any offleclal mlsdemeanor or misconduct
in office, or of any offense which is by
this or any other statute punlshable by
disqualification to hold office, shall,
In eddition to the other punilshment pree
scribed for such offenses, forfeit his
office,"

Section 4344,

"Every oifficer or person holding any
trust or appointment, who shall be con-
victed of any willful misconduct or mis-
demeanor in office, or nezlect to perform
any duty enjoined on him by law, where

'no special provision is made Tor the
punighment of such misdemeanor, miscone
duct or negligence, shall be punlished by
fine not exceedlng flve hundred dollars,
or by lmprisonment in the county jail not
exceeding one year, or by both such fine
and imprisonment."

The penalty for violating Sectlon 4342, HeT,A., 15 set
out iIn Section 4344, suprae
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We have besn unable to find a case exactly in point under
elther of these two statutes, but in the case of 3tate vs,
Latshaw, 63 lios Appe. 620, the court discussed the sectlon on
oppression in offlice, The facts in this case dlsclose that
the defendant was a justlce of the peace and 1llegally charged
certain defendants in criminal cases fees whilch were 1llogal
and not prescrlbed by statute, coupled with the threat that if
the fees wers not pald the defendants would be committed to
jall, and 1if pald they would be discharged. The Justlce of
the peace had been charged wlth obtalning money by false pre-~
tenses and the appellate court held that the proper charge
would have been oppregsion in office.

It 1s also our opinlon that tho acts enumerated under
complalint Nos 2 could be prosecuted under Sectlon 4324, ii, 3,
Moes 1939, which portinent parts are as follows:

" % % % % and any other public
officer of thls state, or of any
county or cilty, town or township
thereof, who shall, directly or ine
directly, accept or recelve any glft,
considsration, gratulty or reward,
or any promise or undertaking to malke
" the same: Ilrst, uander any agreement

nat hls vote, < 4 % # or that he shall
neglect or omit to perform any official
duty, or perform the same with partlal-
ity or favor, or otherwlse than accord=-
ing to lawj 3 3 3 ghall be deemed

gulilty of bribery, and punished as pre-
scribed 1n the next preceding section."

Punishment for the above offense 1ls prescribed by Section
4325 R+ S5, Moes 1939, and sald sectlon provides for imprisonment
in the penitentiary for a term not exceedlng seven years.

In the case of State v. Adcox, 278 S.W. 990, l.c. 991,
the court defined the offense covercd by thils statute when 1t
saids

"In order to constltute bribery of
an offlclal, under section 3177, the
bribe must have been in order 'to in-
duce him (the officer) to neglect or
omit the performance of any officlal
duty, or to perform such duty with
partlality or favor, or otherwise than
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1s required by law.' No other language
In that section can possibly be con-
strued to apply to the act here charged.
The general rule, laid down in Corpus
Juris, vole 9, Pe 404; 1s as followss

"tIn order to bribe an officer, he
must be in the dilscharge of a légal or
officlal duty; in other words, there can
be no brilbery of any official to do a
particular act, unless the law requireas
or imposes upon him the duty of actinge
A moral duty ls insuffilcient,! :

"In case of State v. Dutler, 178 lios
loce cit, 319, 77 S.We 572, thils court
sald, iIn relation to the bribery of an
official:s

"!The very purpose of the statute is
to prevent public offlcials from being
influenced 1n respect to questions upon
which they are authorlzed to act. low
can an oiflcer be influenced to act,
when there is no law requlring him to do
80, and no power under the law author=-
izing him to act?'"

The statutory duﬁy of the sherlff or Jaller, as to the
operation and custody of the jail and the prisoners therein,
is provided by Section 9195, Re3eAs., and 1s as follows?

"Phe sheriff of each county 1in this
state shall have the custody, rule,
keeplny and charge of the Jjail wilthin
hils county, and of all the prisuners
in such Jall, and may appolnt a jailer
under him, for whose conduct he shall

- be responsible; but no Justice of the
peace shall act as jailer, or keeper
of any Jall, during the timoc he shall
act as such justice."

The Adcox case, supra, holds that the offense must have
been in connection wilth the performance of any offlcial duty,
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and the statuite covers tho aduinistoring of this duty with
partiality occasioned by a bribe. "Thorefore, it is our
opinion that when the sheriff or jellor administered the
duties set out In Seetion 9195, supra, with partiallty,
becausge of having been pald o bribe by an imaate of his jail,
he could be prosecuted under Jection 4324, supra, for the
erime of accepting a bribe.

Concluslon.

£y

It 13 the opinion of this department that, under the
~facts stated in your request, the defendant could be prosew-
cuted for obtaining. money by false pretenses under complaint
Yo. 1, and thet he could be prosecuted either for oppresslon
in office, exacting illegal fees or accepting s bribe under
complaint Nos 2. .

Rospectfully submitbed,

We BDRADY DUNCAN
‘ Assistant Attorney General
APPROVED$

Je He TAYLOR
Attorney General
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