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TAXATTION AND REVENUE: Basis to be used for computation of
merchants ad valorem tax.

July 15, 1946

Honorable G. Logan Lary
Progocuting tLborney
Horgun vounty
Versailies, slggourd

Doux Sir:

[FILED

57

welorence ig mude to your .otier oi Teccnt dote re-
suestlog an oilfieiel opinion of this oifice, und rending

as . follows:

"The assesgor and the county bouwrd of

eyuullzation rulsed the guestlon ve to

what was aasesaable fovr btuxes with a

locul piroduce und ieed morchunt.

*his locual produce uid recd dealer

buys wool, usud suys he uwsrely buys sawe
on couwilgsion, and the truck oi the
wholegule wool dealer coues often and
collects the wool, This wool »ill runs
lnto bly woney, yob this produce dcaler
suys thut he 1 not assegsed oy thls
wool, Lecause, Lo does not own it, it 1s
not in his posgession, and not really
uitder his control, s does not want to
be chiwrged o8 that business for vaxation,
Is that wool buyving the larsest amount
he bas on hand botween the {ivgt Londay
in Mareh and the flrst donday in Juner

"Then this saie nerchant buys o aid
sinips out every d.y lurce quoentitiss of
cilelkong wnd egss, wnd he refuses to cone-

~sider this us baxable poods on hund.

"ile has wlso o conbract with u large
hatcehery to buy hatehing eyps i'or this

heatehory, wnd he buys eas und twlce u
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week during bthe hatcliery gcuson these
hatehing ozgs arve puthered up, and tuken

out, Thig produce deuler suys that the

ezi8 belony to the other rellow and are
not ;oods on his hands for taxabion. Is :
thig umount, the lurgest awmount on hand, '
any one duy, tuAQbIO under the ta.ing of
merchants?

"ihig locul deuler holds lun stova,e soy
beansg, lesgpedeza secd, clovor seed, that
buloni;a to his custouers, and the gane
are held in his warshouges Lor botter
prices. 11 tiie locul vroduce dcaler can
sell goame lor o prof'it, tnot ls up and
above tie price bthe swme ars hield for, ae
does. 1s hls taxable as actual goods on
hendt! :

~, l—v fus

‘~..1

The complote sehene Tor the tuxution of werchunts is
found as Article 1o, Chapber 74, R, oo f0. 1959, DBy virtue
of the pussupe und approv.l, with an emergency clause, of
H.C,iS.H . D66 of the 63rd General Asseumbly, the cuntire
article has besn rebulned with changes necessary  to coniorm
with the provisions oi the Consgtitubion oi 1945, ''he bill
booume elffuctive lwreh 26, 1946, The particular mwtters
about which you inuuire ars deteruined by the provisions of
Sesction 11505, H. ©. o, 1959, found as o purt of H.C.0.0.8,
638, Suld sectlon reuds as follows: :

Wiowrehants shell pay wan ad valorem tax

eyual to biat wiich is lovied upon real
cagtube, on the highegt amount ol all ;;oods,
wares and merchandise waich they nay leve

in thelr possession or under thelr control,
viteblier ovmed by them or congigned to then
for sale, ul any tlme betweesn the iivst
Monday in Janudry and the irst londay in
April in each year; provided, that no com-
uission merchant ghull bg Touuirod to Day
any tax On uly Wionuiuctured article, Lie
Growth or produce Of Gils Ox any other stute,
VilcH oy uve Doen Gons 1100 LOT SOLC, GO
Tn “ﬂibﬁth [igs U0 OWners %Ip or Intarest
OThor Thall LS COLISS1on, "  (Laplasils ours.)

You will note from the underscored portion of the slatute

quoted supra thut comuission merchents are not required to in-
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elude in tieir Lobul stock oi werchundisc uny unmunuUfEctured
article, the growth or produce of this or wny other suvate,
which may liuve been consigned Lor sale, and 1 which such
merchant has no ownership oir interest other than hls commisg-
slon, Rofersuce to your letter ladicates thut the various
items mentioned therein are claiwed to be exeupted Iroa the

- provisions of the texing portion of this stutute under the

proviso umentioned. It is, of course, impossible for this
office to deternine factual nmtters. However, we wight say
that 1n view of the broad powers grunted the lierchunts Board
of Equalization to subpoena witnesses, such Tactual matters
may be readily deétormined by that body. e cun but render

~our opinion upon the construction to be given the statute,
enunciating general principles, vhich sy be applied in

specific cuscs by the Merchunts Board of sgualization based

.apon the fucts d@ﬁermined by their in each Iinstance

' In the rirst pluce, the proviso wpplics only to commig-

sion merchanta. It, thereforc, baecomes pertinent at the
outset to determine whether or not the business transactions
of a particular individual come within the designated cate-
gory of those to whom the proviso appliecs. 'The 3uj preiie Court
of Missouri, in sStatve eox vel, Parker v, Thowpson, ot ale,
180 Mo, 12, 1. c. 20, hus deiinced the term "comuission mer-
chant." 7The definition found therein is .s follows:

ny Tfactor or commission nerchant is gen-
erally defined to be 'un agent ciployed
to zell o0da ox sorchandise g, consizned or
delivered to Lim by or for his principal,
oy o compensatlion, cowonly called ifac-
torase or cosn:igsion,!t ostory oun sency
(9 ud.), sec. 33."

Further, the words "pgrowth" und "produce! appear in the
proviso, fhe tora "growbl™ has been dofined as being that
whioh has ;vown ox- hﬂLbﬂ is growlny; onything produced, a
produqt. words und thrases, lerm, ibd., Vol. 1&, p. 7886,

‘The tewii "producu” has been dofined ws bhet which is pro-
duced or grown 1ln, or is the yield of, the state, iucluding
orops, timbcr, coul and iron, wnd overythlny produced irom or
found in the soil of the stube. Words wand Phrases, Perm. .ad.,

Vol, 84, p. 184.

In view of the Tsct that the ter:: “commission ierchunt®
had aoquired an appropriate und peculiar mcaning in law prior
to having beon incorporated in the statute under congideration,
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we helleve the provisions oi Section 655, i, L. Hoe. 1999,
to be germane in construlng such stutute. Jection 655,
K, 5, Ho, 19349, ceads, in part, wg follows:

"fhe consbruction of «ll statutes of this
stuto s8hall be by the following uwdaition-

al 1ules, unless such construction be
plainly roepusnant to tiho intent ol the
legisluture, or of the contoxt of the saue
svabute: iirst, words and phrases shall

be tuken in thely plain or ordinary and ‘
ugsual sense, but techniceul words and phrases
having a peculiur and uppropriate meaning
in lew shwll be understood according to
thelr technical import; © * * 0

Applying tials rule to the term "commigsion merchant,"
it 1s seen that the proviso upplies to only o very limdted
class of merchunts, uud we may not extend its meaning to en-
conmpass others whoge business transactions are not such as
to bring them clearly witiin the purview of tle deiinition.
That the General Asasembly contomplated that the technical
import ol the term should be used in the cougtbtruction of the
statubte is further indicated by the phraseology employed.

In this respect, your sttenbion is dlrected to the phruses.
"oouglgned to bthew for sale" and "which may hove been con=-
gigned Tor sale," To ug, both ol thoge plainly indicate
that the torm “couuwmlssion merchunt® was used 1n the proviso
in its technicul lepal sensc, thut is o suy, as meaning one
who has in his possession or under hig csontrol the goods,
wares and asrchandise of uunother for the purpose of gale.

While 1t 18 uudoubtedly true tiat the verious items men-
tioned in your lotter ol iuguiry, thut is, wool, chiciens
ahd eggs, hotehing egse, soy beans, lespedeza sced, and clover
sced, are included in bthe toras "growth" or "produce,™ yetb
gsuch fact doeos not relieve Lo merchant oif including them in
determining the waxlimnun wmount of goods, wures and merchan-
dise on hund av any onc vlae durxlng bhe period specified, to

"~ be used in determining bue maximun value thereol, unless his

deulings sre thoge oi & “commlssion merchantv.?

_ With the obove principles in mind, wo heve reszomined
your letter oy inguiry. The clalm of exclusion witis respect
to the transactions in wool lg based upoun the cleimed fact
that the deuler ierely purchases sucn wool upon a comumisgsion
bagig aud does not at any btlue hwve t1ltle thereto nor have
such produce undor his control or in bis pogsegsion., This,
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oi course, squarely presents 4 guegtion of fact bused upon
t .e contract of the deuler and Lils clulwmed principal, und
onec which this oifice 1s unable to detormine. Ilowever, as
mentioned supra, the isyrchants Bourd ol souelizetion is in
o pogition tou obbain 4ll necsssary iarorymation rulative to
tie true neture of the trunsaction. 'Whe final dotermina-
tion will involve uvucutblons of contract, sule, bailment,

ang priacinal and u“uﬂt und can be re bolvpd okly when qll
of the pervinent iacts src presented. e might suy, though,
that if the dealer weqguires guch wool in is own aneme,
‘actually taking title thereto, i@ bthoseaiber simnly sells
taie entire lot, wade un of numerous puvchases, Lo gone
otiier person, the nere lact that hls compensabtion therelor
would be determined unoin a percoatace or c¢ounission basgis
would not serve to pjlult the exclusion 01 tine voalue of the
wool in detormining the hishest valueé oif goods, vares and
merchandlise on huand curig the prescr¢ued porioa.

LWlth respect to the purchages of chickens cud ewss,
we bthink that sueh produce must necessurily be included in
tiie aggresate vuluation, as no gtubement wppears in the
Ltetter of inguiry to indicute bthat the tiransaction, so fur
as the dealer 1s concerned, is wnything but one ol outright
purchase ond saule, Under these elircuumstancoes, the chlckens
and egzs do congtitute & part of hls stocl of Hoo0ds; wales
and merchandise.

With respect vo the hatching egss puy i~seu under an
alleged contract with « hatchery, under wiich thle, pPOS=-
session or control oi tie eggs 1g unever vesbed in the deal-
er, the sawe Tuctual guestions wure present as are necessary
for the det >rivinotion of the matter witi respect %o the
dealings lL wool, wentioned supra. acain, we cun bub say
that the were Tuct that the purchasgeg ere iwde under an
agreciwent ud wirich the compensctlon is deternined upon a
commission baslis does notb congtlbtute the dealer o Y"comuls-
sion merchant' with resnect bthereto, cnd 1t Litle, posses-
sion or control does vest in such dealer, Lo necessarlily
nust include the value of such usabehing esxgs in arriving
<t his totul vuluation For tax purposes.

A8 to the soy beans, leayoia a seged, clover seed, etc.,
tiat are held by the dealer iu JuO«dgi ior hiz customers, a
somewhat dilTercut situation presents itsell’, Ii Lo is,
under his coutract, reyuired vo rcturu to tlhie rospoective
owners ol bthe varioug itewms mentioned thelr identical DIro=-
auece, mnerely receiving from them a stinuloted storage charge
for his services in co gection tlhervewith, the 1tems do not
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constitubte any part ol his stock of goods, vares and merchan-
dise., On tine other hand, 1< the dealer hag tiue rigiht to dla-
pose of guch items in ordinary commerce, or to commiugle such
items with nigs own stock of siwmilar itens wnd use the entire
lot for the purpose of 1rilling his ordinory orders, so that
such items in storage wit.: hin are actually in his possession
and under his control, it will be necessury ifor hiu to take
into congideration the vulue of such items. sguin, 1t ney be
poggible thut the terms of the contract of the rmerchant with
the resvectlive owvaers ol the varlous itens are suclh as o per-
mit the dligposal oy thelr respective holdings when In his judg-
ment such disposal by sele ig proper. 1T tlhie various ltems be
congipgned toc the rerchunt for sule under tlese conditions, and
upder an agreaenert to relmburse the ierchiant for his services
in connectlion therewlth on a comuission basls, such counvract
posgsibly would congtitute the .ie:chant o “comlssion .erchant®
with respect vo sueh ltemg. Such belng the cage, thce items
would then be excluded fron his inventory under tie quoted
provigo, lHere, aguin, erc yuesbtlions of fact winleh will neces-
sarlily nave to bo determined by the Verchants Boavd oi wguall-
zation.

CULCLUBION

t
L
ety

In the preiises, we are ol the opinlon that, ia the ab-
gence oi coutiactual rcelotions wilth the owners of the various
items ol growbth and produce uventloned in your lutter ol in-
guiry, which constitute the werchant u "comuigslon mercihant®
within the ucaning of thuat terw ag Geilined in leogel phruseoloyy,
such werchant fwst sive due regard to tue tobtul value of such
itewms in avriving; wit the highest awount ol wll goods, wures ond
merchandlsge which he hws o hand at any tive hetween the Cirst
Mondey in-Junuary ond the Qiest Joncey in opril, 1n any year,
for the purvose of deternining the ad valoren tax due and owling
by such gmerchunt. ,

Resgpectfully submitted,
%

APPROVID: agslstent ittorney General

j . ha . '.1‘/ ;Y:LOI{
sttorney General

VEB IR




