COUN*Y 'OURTS: County .courts have jurisdiction to entertain
’ proceedings for establishment and vacation of
public roads.
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“h is "in renly to yours of ricent date vherein vou sul-
alt & veouwest for an ooviunlon from thls departumont, vhich roaguost
rosnds ag follows:

S
&

",411 you kindly ;:lve mo an opinlon on the
followling?

"Thich court now has jurisdiction ovor 2g-
tablishine or voacating onublic rcads,

"If 1%t is the Circult Court, would the sane
procedura he followed as whon the lurlo-
dletion wag in the County Courgo?

"7 nhove done conglderable work on thls wmatior
but nave found little or nothlng on the polint
other th&n that . I am of the opinlon that jurlis--
u%ctloﬂ of the matter was btaken frouw the County
Courts

The duties of tho county courgs with respoct to ustavlish-

aG vacabln, public roods aro sot out In Art1cle 1, Uhapter
ﬂb, ity e 1lOe 1939, Lince the pwocaduve Tor ostabillshing and
vacating & public voad is similar, wo willl doal with tho soctlons
of the utatute rolating to thoe ostablisimaent of a punlic road.
Unoer Section 84735, e . lioe 1U380, the potition for thoe cstabe
lighment of a publle road, altor ha 7ing boen signed by the neccs-
sary nwibor of signers, iu prosentad to the county courte. This
DOtithh containg information rclative to porscns owning the

lands thiroush whilch the road passcs, tho amount of demago clalaed,
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and other mattere which are not pertinent to the guestlon hcre,
After having made proof of proper notlice of the Intentlon to
ile the petitlon, the county court has jJurilsdlction to enter-
tain the petition. If a remonstrance to the proposal has been
£1led in due tlme, the county court comnslders the remonstrance
along with the petition. The county court, in 1ts dutles in
connectlion with the establishment of such road, passes upon the
question of the publlic necesslity of the road, the ocxpense of the
establishment and building 1t, the amount of damages claimed by
the owners of the land, and the practicabillty and probable
damages, 1 any, that are claimeds Then, 1f the court, upon the
hearing, finds the facts do not justify the establishment of the
road, the petition 1ls denied. On the other hand, if 1t finds
facts to justify the establislusent of ths road, orders are made
by the county court accordingly. In this connection, the county
court makes a finding whether or not it 1s necessary vo establlish
the road at the expense of the county or at the expense of the
petitioners, or both. After the court makes this finding, 1t
directs the county hi hway engineer to view, mark out and survey
the road, and obtain other information as to relinquishments and
claims of landowners through whose land the road passesgss The
onglneer 1s also dirocted to obtaln a description by sectlion and
subdivision of the lands of each owner sought to be taken, and
also to ostimate the cost of bridges, culverts and gradlng that
may be nceessary on such road,., Then the law requlres that all
deeds and plats to such road be filed by the hichway engineer in
the office of the county clerk and pressrved as public rocords.
The deeds are recorded in the office of the recordor of doeds.

Under Section 8476, R, &, Mo, 1939, if the landowners faill
to agrae on the amount of damages that they have custalned on
account of taklng of such road, and they fail to rslinqulsh the
right of way, and the county court finds that the road 1ls of such
great public utllity as to warrant the establishment of th¢ same,
then the court appolnts commissloners to view and assoss damages.
Thess commlssioners, after having performed theilr duties as such,
make thelr report back to the county court, If excoptlons are
taken to the commissioners'! report, then the matter goes to the
clrcult court, where it may be heard before a jury..

Under Section 8478, R, S, Mo, 1939, if no exceptlions to the
comulssioners?! report are filed, the county court retalns juris-
¢lction, and, if payment of damages is made 1n accordance with
the report of the commissioners,.the court ordors the road estab-
lished. Thils order and the report of thoe highway enginesr are
rocorded by the clerk of the county court in a book to be provided
and kept for that purpose.
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sublic road woers delogated to the county court vy the Lesls-
Iatur@. The auestion here is vhother or not, undor the now
Constitution, the county court stlll retailns Juﬁi cictiom to
OSuddllSﬂ or vacato puplic roads The ruvestion iz raised be-
cause cof tho fct that, under Seotio& 1 of 4rticle V ct the
Conscltutlon of 1945, the J”’Tclﬂl powor of thao stateo 1z vestoed
ln the suprenc couvt, cantu oil appsals, circult courts, nito-
o co st. Louls courts of cr11tpsl cowvrectlon, tha oxist-
1 corron ploans, unaglstrates courts, and Junicipal
oroorauTon courts,. Tho source of this soction was Lcction 1,
qlblblo VI, of tho Comstltution of 1875, and that section in-
cludod "county courgs," “hisz sectlon oif the Uonstitution coun-

fers judicial power or jurlgciction on tho courts namcd in that

Tho forogoin: dutles relativae to the astablishmont of a

soctlon. In Volume 21, CUe Jo Sey, pago 138, tection 124, we find
thoe rule in such cugos to o stated as follows:

"Phe judicial power or jurisdiction con-
Torrud on corbtaln cowrlto by soino consti-

tutional O”OVL lons 1s owxclusive in the
sonse that the grant thorcof precludos the

lcgislatuvn from croating any otner courts,
or fwom cecaferring any adeitional jurlse-
ciction on cuch couvtu, cr frowm conlgrring
all or o part or such courts'! Jjurlcdiliction
on othor courts. Thus, unless the consti-
tutlon orovid:s for other courts, the spoci-
fication thercin of courts. which may oxorclee
judicial nower opcrates as a limitation of
tho legislaturc's »Hower to create other

courgse % @ M

Tio Gonstltution doos aot distiagulsh Hotw“en judicial novers
and cuasl judiclial powers, ane sinco Iho duab ice of the county
court with wruspoct to tho osttblishment and vacatlon of oublic
roads aire both admninigtrative or oxccutive and Jjudicial or quasi
Juticlal, wo look Lo tine transcript of the debates of tho Constil-
tutlonel Conventilion rov soeue Infematlon as to the intent. Hhile
tulg Inforaation is of* comparatively limivaed valus, 1t socoms that
our LupPTerls Gourt in Lvotato ox rvel. Ve 08 burn, 147 Se L. (2a) 10065,
hag rofsrrod to (dgbates of the Constitutional Convention Tor ald
In the constructlion of the provislons of tho Constitution, The
samc principle was appllied in oitate ox rol, Tontgoncry ot ale Ve
rordbers, 193 S. V. (2d) 10.
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statouonts to thils effcect, nores TGUU at 80d. o con

«id not vigh, of couwrse, to interfore with 510 propor admlnis-
tration of the activislos of the co*nby.' "I think Senator
Phillips was corroct that tho cowilttoo had in mind excentlng
judlc1aJ fUﬂLbLOdS to except what ars QGHGPQllJ accepied as
tho truly judicial functions noing with a court of »ocorvd.™
"iload matters ave a part of tho county UU“AHO'L." iurther ro-
forring to the debates on this provision of the Constitution,
vo Tind that no delejate GUGu Oﬂod the COT““CBQGSS of his in-
torpratation of this provisil on ol the Constitutione.

By Section 7, Article VI, of the Constitution of 1145, oro-
vision vag made for a county court, and i4e duties wore prescribed.
This soction reads os follows:

"In each county not framins and adoptlng its
own chartor or adoptlgg an ﬂlterqaulve form

of county government, thers shall be elected
a county court of throo .aombpers whilch shall

manase all county businesc as progcribed by

law, and keoep an accurate rccord of its dHro-
coedingo, Tho votors of ony county mnay ro-

cuce the nwabor of wnecumbars Lo one or Lwo asg

provided by lawy"

The source of thils section was Saction 36 of Article VI of
the Constitution of 13876. T1ho princlpal differonce netween the
new soctlon and thoe old sectlen is that, under the Censtitution
of 1875, county courts were "courts of record" and thoy were
auvthorized to transact "suvch other business as muy be proscribod
Dy law,” It will bo notod, howover, that this scetlon recuircs
the court to "“keop an accurate rocord of, its procesdingse”

In spealfing of tho pOwo"“ of' tho ccunty court, wder {he
clavse of said Section 56 of Article VI of the 1075 Gonstitution
rolating to county businsss, the illssouri Supreme Court, 1n State
ve Cornsli, 54V-no. 1164, 1bz &, W, (2d) 33, 85 (6,7), said:

"'g concsde that tho county court is creatod
as a court of wveccord and 1ts juriscdiction
pertially fixed by tho constitutlon, Hoction
S0 of article VI of tho Micsourl Congtitutlon
floe Ute Anne. vosts such court with 'jurisdic-
tion to transact all county and such other
businags as nay be QSOSCfLJ”d by law.! BDutb
the authoritics ave unlform to the effcct

that county courits possocss only limited juris-
diction, Outslde Tno management of the iscal
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affalrs of the county, such courts posscus
no powers cxcept those conforrod by statute,
Ctate ox rel. V. liedran, 270 Mo, 465, 194
Se W, 2603 tate ex rele v. Oliver, 402 Io.
.ADTJQ d2’7 208 U. V'Q ll?‘"

If the dutles of the county court wilth rospect to astab-
lishment and vacation of public roasds are puroly judiclal, then
the forogoing provisions of the statubtes relating to the ostab-
lishment and vacation of public roads undsr Section 2 of the
Schedule of the Constitution of 1945, would be 1lneffective after
July 1, 1946,

Scetion 1 of Article II of the Constitutlon of 1945, which
is the same as Article III of the Constitution of 1876, provides
as follows:

"The powers of government shall be dlvided
into three distinct departments--the logls-
lative; executive and judiclal--sach of
which shall be confldeod to a soparate
magistracy, and no person, or collectlon of
persons, charged wilth the excrclse of powers
proporly belonging to one of those depart-
ments, shall exacrcise any powor properly bo=
longling to elther of the others, oxcept in
the -instances in this Lonstitutlon oxprossly
directsd or permitted."

From a readlng of tho opinions of the courts relative to
the divisicn of powers, we find that the courts have held that
1t is not always easy to distlngulish between the powers and
dutlies of the varlous branches of our government, In the case
of Rnodes Ve Boll, 230 iio, 138, l. ¢, 152, we find the following
vtatpment of the iissourl Supreme Gourt, through Hough, Ja.¢

i st % % VIt is not always easy to dlstinguilsh
betwoen the powers and duties which may, and
those which may not, be assigned by theo Legls-
lature to the several departments among, which
the Constilitution requires the distribution of
the powers of government to be made., This
difficulty hﬂs glven rife to much litigation,
‘and has induced the courts to adopt very
liberal views in determining vhere any power
not easily classified may be properly lodged.
In State v. Harmon, 31 Ohlo 3t. 200, 1t was
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gald: " hothor power in a given instance
ousht to be acsirned to the judlcial depart-
mont, is ordinarily dobterminoble frowm the
naturce of thas subject to which the power
relates, In many Instances, however, 1t nay
ao»ropriaue1y be ascigned to elther of the
dopartments.' Judze COOlGJ, in his worl: on
constitutional limitations, spealking of thoe
divislon of the powcrs  of ~overnment, gays:

"Ir 1t is difficult to polnt out the pro-
-clise boundeory which separatecs legslslative

fron JUdLCLdl dubies, it is still more difft-
cult to dlscrlaina te, In particular casag,
betwean wanat ls svopurly lesisletlve and vhatb
1s proporly 078G 1 HLV0. ¢uty. The authorlity
that malos tho laws has large discrotlon in
dotermaining, thie acans tnrougg whlch they shall

be exocubod." i
Vith this piLlCi)lG in wind, ve will attoant to analyze the
dutios of the couwnbty court witn iUJ) et to ostablighaent of
public roads i doturaing whilch are judiclal, quosl juciclal,
and which aro adwministrative or exucutive,

riany of *lo bourds and. burscaus of thlg stote noerform quasl

jucdicial funcitions, and those powers seaeuw to be recomnlzod under
the bonstitatio section 22 of Article V of the Constltution of

1945 providos as follows:

"ALll final decisionu, Tlndin~g, rulos and
orders of any noqiﬁﬁ:tlauﬂvo oi{ficer or ,
hody eulstlng undor the Constitution or by

lqw, vhich arc judlcial or cunsl-judlcial

an¢ afioct prlvate rights, shall bhe Uvbgoct

to diroct roview by tho courts as vrovided

by law; and such rovliew shall include the

dotormination whothor tho samo arc authorizoed

lav, and in casos 1in which a hearing is

rveaculvod by law, whoether tho same arae gupported

by competent and substantiel cvildence upon the

whole rucord,."

Thoroforo, it would aniear Irom this scction that the fromors
of the now Constitution and cuo poonlc who adonted it rocornlzed
the fact that an adainistrativ or”icol or body oxistins undor
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tho Constitutlon ox oy law, would posrform judliclal or cunsle
judiciol functlons virleh aifoct private rights. Thils provision
of tho Longtitution would aleo lundicate that tihwe ruvle announced
in tho caosc of lhodes v. Holl, supra, was @ccognizod, and that
tho aduilnistrative agoncios could, wder certala clrcumstancos,
poriorm judlclal or quasl-judicial functions., Iz Voluuoe 35,
Pormanent dltilon, Vords and rhrases, at pase 640, we Cind the
tern "quesi judiclal functlions" definod as followas:

Mo 4 36 4 whon thoe law & 40 4 comnlts to any
oiflceor the dubty of looklny into facts and
acting upon them, not in o way whlch it
gpacifically directs, but after a discretion
in its nature juiicial, the functlon 1ig

1z,

tommed Touasl Judiclale! s & 3¢ ¢
Algo at pago 640, wo £ind thilg further gtatement relative
to-quosi Judiclal functions:

"Gunsl judicial functions aro thoss which
lie midway boetween the Judlcial ond minls-
gorlal onvs, The llnes goparating vhom
from such as ove thus on thelr two clidos

pre nocessarily Indlstinct; but, in goneral
torms, when tho law, in words or by impllca-
tion, cowults to any ofiicor the duty of
looking into facts and acting upon thom, not
in a wvay which 1t spoclfically dlracts, bub
aftor a discrction in 1ts nature judiclal,
tho function is toermed 'auasi jucicial.,' Dair
ve Btruck, 74 te 69, 71, 20 lont. 45, 65 LellsA,
431, citing dochem, Pub, Off. Lac. G373 Dlsh,
Hon~Cont. Law, Soections Y35, Y363 People ox rocl,
vchool wist, Lioe 5 1n lilnoral County ve Van
Horn, 77 I’e 978, 932, 20 Colo. Appe 215, quoting
with"appfoval Sishe Hon-=Cont, Low, Scctlons Y85,
786

IT tho cstablishment of a public road 1s purely county ousl-
ness, then, undeor Avticle VI of Saction 7 of the Constitutlon,
there would »e no cusstion hut that the county court would have
jurisdictlon to perform thesc dutles. Again rolerring to the
statutes we find that they roecvuire, (1) the petition for the
sstablislment of tho road to be sicned by twolve froo-holders oub
of tho municipal townshipn or townshins through wiilehh the oroporced
road may run, thres of whom shall be in iumedlate nelrhborhood,
(2) it shell gpocify the sropossd weoglnnlug, course, and termination
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thercol, (L) shall be accompaniod by all names of porsons ownlng
land through which sald road shall run, (4) theo amount of
damages, 1 any, clelmed by thion, so Lﬂr as can be ascertainod,
(5) the names of thosa who arc willing to plve the right of way
for the proposcd rond. socblon 8474, . S. o, 1939, requiros
tiwo posting oi nandbhills givip" notlice of thoe intanded annllcas-
tion for the ostablisluuent of sha road,

Under soction 8475, ity U, Ho. 1039, after tho potitionors
have wade proof of tho posting of tho notices, 17 no remonstrance
ileg filud, and if tiwe petlitlonorg sivo the »ight of way for the.
proposad road or pay Into tho counbty treasury an amount of money
equal to tiwe whole anount of damages claimed by the landowners
throush whosce land sald proposed road would run, the court must,
without discrotlion to do othervlse, opon sald road, Undoer this
provision of tho law, thero is no cwation but that the court
porforms morely a ministerlal Lunctlon, and doos not axerclso any
discretion. 6 do not think that thero 1s any question but that
this provision of the act is not in conflict with the nrovislon
of tho 1945 Constitutlon which takes away from the county court
judicilal functions. ’ .

I7 a rouonstrance is fllsd to thae petitlion for tho cstab-
lisument of the road, thon tue county court is requirod to hoar -
V] th 508 and pass upon the quostion of the publlce nocoguiuy,
prac ticability and pﬁouab;” damages, 1 any clalmed by tho ownor
of the lonc thfough which 1t 1s pfoposod to establish such road,
he court must also investlicato as to tho exponso of ostablishe
ing and bullding a road, inclqulng bridgos and culvorts,

[

Val

Thon, 1f the court, on & hearing, Tlnds thet tho facts of
theo 'case do not Jjustify tho establishmont of the road at the
cxpense of the counbty or the potitioners, prococdinsg arg d*s—_
nlcsed. On tue Oth@f hand, 1 it finde that tho facts Jjustifly
tho vgtablighmont oi the Load, oither ot tho e:penso of the county,
oi* ot tho g poenso of tho potitlonere, or bhoth, it maltos an ordor
accordincly, Yhe law furthor orovides that if tho court finds 1t
nococyary vo cstoblish the road at the exponse of tho county, or i
if it be found necossary to estavlish tlic road olther wholly or
partlally at tho oxponse of tho bntﬂ iongrs and the netitionars
pay into the county treasury within the hima_firﬁﬂ by the court,
tho probable maount of the camasos to the use of the ownors of the

said lands, thon tho court walkes an ordor dilrvecting the onpincer
to (1) viev mark out, and survey tho road, (2) takeo all volin-

quishuonts of the right of way, (3) talke tho names of all ownors
of land, through which the road runs, (4) the names of thoso who
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navo not gilven or will not pive-tho right of way, (8) and the
ount of Cama cg clailmed by cach ono soparatoly, topothor with
the deocrlpitlon by soctlon anc subdlivisilon therool, ﬁﬂG (6) tho
onginacrts gotlma to of the cost of the bridges, culverts and
gradlng thet may be necesaary, 1ho englnoor is veouirod to ro-
nort hiﬁ'p?oeced incs to the court within a time prcscrihod by

the court., ©he scctlon furthar nrovides that, 1f it shall aspear
from the roport of the onginecor, the rignt of way hos beoon se-
curcd, tho deads have beon filed, and that tho damajes clalwmed do
not oxecsod thoe amount offorad by the court or depositod by. the
p@titiomoru, tho court withoult oxercising any discretlion must
ordor tho road oshablished. ‘

section 8476, He O, iMoe. 1089, makes provision for the ap-
pointunent of comninglonors in case the landowners fall to apmroe
to tho awmounts fixed by tho court ag damarseas Tor taklng thoe land
Lo road Surposes, Those comrilasionors view tio premisos Lakon,
asgoss domoages, 10 any, and woport bacizc to the county court, If
excaptlons arve taken to the renort of the comalssionsrs, the
county court has no furthor jurlsdiction in the wroenlses, If ox=
coptiong are not talen, thwn the court onters tho order establish=-
Ing the road, and provides for the paymont of the damages, 1f any,
as fixed by the connlssionors. Those duties would soem to be busi-
negs functlons of the county and within tho clagssililcation con-
tampnlated by Soctlon 7 of Artlcle VI of the Constiltutlion of 1945,

F'rom tho foragoing, it will be ssen that the county court
doas periorm some juoicﬂal functlong 1In the procedure »nroviding
for the vstabllshment and vacatlon of publlc roads., However, we
tiiinie that the dutics of tho county court vilth respcet to the
stablishment of public vroads aro gquasi Judicial and administra-
tive, and that there is as wmuch, or more, "county business" in
the cvstablishmoent of 'a public road than thero 1s judiclal function.
A rule on the congtructlion of tho constitutional provision
relating to the logislative, orocubtlve and Jjudlcial depprtiients of
povermment is statod In State ox role Llonborger v, Tolle, 71 iio.
645. The substance of that rule is that limitations of the article
ralative to the dlvisions of the government are liborally constrused
when- 1t 1ls not ecasily deteralnod wherc the power may be lodged.

o rocognlae the fact that there Ls some doubb as to whothor
or nov bho du*"u of tine county court with rogpect To the sstoab-
Lishment of public roads are Juu7c1a1. llowevor, that 1s dobatable,

1t 1y

Applying the rule that "tho couwrt rosolves all doubts in foavor of
thio constitutionallty cf a gtatuto, and 1ts unconstitutionallty

~
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Aust oppear bosoﬂd a reascnablo doubt belore it will bo declared
wiconstitutional," then thoe stotutes relative to tho establish-
mont of publlc roads could ho upheld under the 1L40 Constltutlon
" hohxinﬂ that the functions of the county court rolative to
tho sotablisimont of such ronds are nob puPOTy judicial, but are
both ruqsi judicial and ave counbty busincss.

Conolugion

I'rom the foroegolng, 1t ig the opinion of this depart-
mont that county courts have autliorlty uwnder tho now Constitution
and Article 1, bhaptaw 46, . D Hoe 1939, to establish end vacate
public roads. . \

ectfully submltted,

DYRE V.. DURTOW :
Asgistant Attorney Genoral

3. _,ﬂ. iP‘ TLOR
Attorney Genoral
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