
COUNJ.ry ~OURTS: County .courts have jurisdiction to enta:r.ta-in 
proceedings for establishment and vacation of 
public roads. 

r , .. ~-·- I 

Eonorablo '.'a;;no Lm,do.n 
l':.t.>oscc utine:: AVco}:•no~" 
·unionville, .,tic o O'. . ..'.ri 

:ad t 
:···,cont CD. to r.7hCl,O :i.l'l 'JOE [J"t~.b­
tJ::is clo:p~:n'tr.IOnt, \'ihich r.JCJH ,;st 

ro~do ns folloDo: 

11 '.'. ill you kindly ,~;i vo l1lO an opinion on the 
follow inc;? 

11 \:hlch cOUl't 11011! has juriodiction ovcx• ·Jo­
tnblishin~·~ Ol' vo.cotin.r; ~1ublic road~. 

"I.f it is the Circuit Coul"t, \"JOuld tb.o same 
procedure he follo':Jecl as when tho juJ.•is­
diction wa:u in tho Count~J Got·,rt:c;? 

11 I lw.ve chme cons lderable worlt on 'chis !..m·c·cor 
but l1ave found little or nothint; on tho polnt 
othel' than thnt.I am of the opinion the~t juris­
diction of the mnttex• vm.n talcon f.'l'Olii tl·lo Cou.nt~I 
Cot1rtr •" · 

'Elw lLtties of tho county cou..rt~ vdV.l res!)oct to :Jsto.'olish­
ln~; a;.1u. vo.c&tin_," pu1;lic r•oo..cln Ul"O sot out 1n f\:L'tlclo 1, c.:lw.ptel., 
4C, li.. •:i. IIo. l03Q. z, inca tho I,E'ocodUl'O f o1• os tal;lisllil'\r; o..ncJ. 
vucatin:::' H plOtbliC Z'0!1t'. ls SlmllO.I'_, \70 will doal ,·.rith tho sections 
of tho n ta tuto rola tine to tho os ta.blish:aont of a ~mDlic Poac.:t. 
()nc;.or .Section 8473 _, ).\. • iJ • llo • 1939, the j)Gti t ion i' OX' tho OS tnb­
lioh.!lOli.t of a publlc road., af'to:r havinc boon o icnod by tho nocos­
sD.l'J m .. l.i:Jl~)Ol' of s icners, io p:eocont·Jd to t}lEl county court. rrl1is 
po'Gi tion con.tni~1s inforrnat io:·1 J.."O lat i vo to pol"'S ens mT.<!in;; the 
lando throu.r~:h which tho road po.sscs, tho o.mount of do.nar:o clniDwd, 
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and other matters v1hich are not pertinent to the question hare. 
Jl.fte:r having made proof of proper> notice of the intention to 
file the petition, the county court has jurisdiction to anter­
to.in the petition. If' a remonstrance to the proposal has been 
filed in due time, the county court considers the remonstrance 
along with the petition. The county court, in its duties in 
connection with the establishment of such road, passes upon the 
question of the public necessity of the road, the oxpense of the 
establishn1ent and building it 1 the amount of damages claimed by 
the ovmers of the land, and the practicability and probable 
damages, if any, that are claimed. Then, if the court, upon the 
hearing, finds the facts do not justify the establisl1raent· of the 
road, the petition is denied. On the othe1~ hand, if it finds 
facts to justify the establislu!lent of the road, oroders are made 
by the county court accordingly. In this connection, the county 
court makes a finding whether or not it is necessary to establish 
the road at the expense of the county OI' at the expense of the 
petitioners, or both~ After the court makes this finding, it 
di:i"ects the county hi.::hway engineer to view, m.arlc out and survey 
the road, and obtain other information as to relinquish.raents and 
cla:J.n1s Of landowners through Whose land the road passes <1 rrhe 
encineer is also directed to obtain a description by section and 
subdivision of the lands of each owner sought to be taken, and 
also to estimate the coat of bridges, culvoPts and grading that 
may be nocessary on such roo.d • Then the law requil"ea that all 
deeds and plata to such road be filed by the hic;hway engineer in 
the office of the county clerk and preserved as public records, 
The deeds are recorded in the office· of the l~ocorder of deeds. 

Under Section 8476 1 R. s, Mo, 1939, if the landowners fail 
to agroe on the amot'mt of damages that they have sustained on 
account of taking of' such road, and they fail to l"elinquish the 
right of ~·,ay ,. ancl the county court finds tho. t the road is of such 
ereat public ·utility as to warrant the establishment of th9 anme, 
then the court appoints commissioners to view and assoss damages, 
r.rhese cornmiasioners, after having performed their duties as such, 
make their report bacl{ to tho county court, If exceptions are 
taken to the commissioners' report, then the matter goes to the . 
circuit court, where it may be heard before a jury. 

Under Section 8478, H. s. Mo. 1D39, :tf no exceptions to the 
commissioners' report are filed, the county court retains juris­
CI.iction, and, if payment of damages is made in acco1•dance with 
the report of the commissioners, the court 01'dOl"'S the road estab­
lished. This order and the report of the highvmy engineer are 
recorded by tho clerk of the county court in a book to be provided 
and lmpt for that purpose. 

/ 



1J.'ln f oroc;oin·~ C:hltio:~ relo.ti ve to tho os tabli.~JlllJO:nt of o. 
)UrJlic l"oa(:. \vero delor,o.tod to tho count~/ couJ."t by tho :ce.·;ifj­
lo.ture" Tho nuostion h8I'G is rr}rJthei' 01~ not, lmc1oP 'cho how 
ConstitutioD, tho county court e;tlll l~otains ju).'isdiction to 
os·~a·:Jlish or vacato onolic 1~on<lz • rrho nuestiml is raised be:;­
causo of Lw f ct that, rmdo1~ ~~action l of i',:,:>ticle V of tho 
Lon~1tit,.ttio11 of l'Jcl:_;,, tJ1o jv.cJicial J)O\''Ol"' of tho state h: VGstod 
in t!w S'.Iprono COUl't, com:ts or B.pj)Oo.l~;, cll"cult courts, pX'o-
·.J:: to c curts, St. Lov.io com~tD of crLdual co:>:'l.,uc tion, tho l3Xis t­
:lrl, c cv.rts of con !011 plo:w, l;lL\';is ti'D. tos c ou1"ts, and ,,tv.niclonl 
coPporntion com.'ts ... 'n1o sou2co of this section ~·Jas :.action 1, 
"\l't lclo VI, of tho G ons ti tu ti on of 187G, ancl ti1o. t s ~c t ion in­
cl'.-~cioc; "·~o1;1nty courts •". 'l'lli~. s~~tion of the Const:ttution cun­
fcl:L'S JUd.lClal pOWOl' Ol' ,lUl"iSC:lC'GlOE o:n tllO COU!'t8 ll.tUlClJ. in that 
fc:octlon. In Vohm10 21~ c. J. ~~., po.c;o 188, :·,uction 124, r.'o find 
the J.'ulo in cuch c:. sos to ·r)O stated as follo·ws: 

11 rl'lw Judicial pm'!Or 01." .juPiSC:t:tction con­
ferr~d on certain cot~to by s~no consti- · 
t·cJ.tim:w.l pl'ovisions 18 o.:~cltwivo in the 
uons o tlln t the ~irant thoro o.f proclv.cJ.os the 
L;,··;ic lo.ttU'') from croD.tinr-; any ot~1er co'-.U'ts, 
01~ frou ccnforl'inc; any 8.d(d tiono.l juPis-
rj.ic tion on .such c ouz'tf,:, or fl~om co~.for•ring 1 

all or a part of such courts' juricdiction 
on othor co·: .. n.'ts. 'l'hus, lmlos::; tho conoti­
tu.tlon 9rovlc!. ;s for othe1~ couPts, the spoci­
ficatlon therein of courts which may exorcise 
jucUcial ~Jowor opo1•atco o.s a 1:L;1i tation of 
tho ler;islaturo 'a ·JOwor to croato othel" 
courts. ·=~ ·::· ·:~ 11 

•r;_lo Cons·ti t·l·,tion docs :no·c distinguish :)otn:Jon j'udic ial ::Jorro::es 
am:t q1.u.:.s 1 j udic lc\l ::Jowei's, nJ:K ~Jinco tho cl·J_tios o:C the county 
cou.1't •:lit!.1 l~unpoct to tho ost[~1Jl1D11L1Emt am.;_ vc>.cat:l.on of gublic 
i'oc,O.s O.i'O bot~1 administrative Ol' e_::ocuti ve and juc:. icia1 m• quae i 
J,ll. :Lcinl, r:o lool~ to t:,1o tPanscript o:f tllo (i.o(mtos of ·L;ho Gorwtl­
G<)tiono.l ConvOlLtlo:1 l<h' su1:~e lnfolYl:.ltion as to tho intont. ,Jllile 
t~lis .lni'Ol"do.tion is of' COL1po.rntivol:;· 1Lnitod vnlltc;, lt soo,·Js that 
OUI' (; Ul):t.'OLIO G OUl..,'G i:.:1 ~; ta to 07.: J.'O l,. V • Ostnu•n; 1<:1:'/ ~ • ',. • ( ~;6.) 10Gt), 
ho.s rofspr•od to (o1xctes of tho Co:notit:J.tionnl Convontio:(i fol' aid 
in th.o construction of the pi'm?:Loions ol' tlw Constitution. 'l'he 
sm10 pl~Lw iplo Vit:w appliod i11 ~~t~:.to ·:;x I'Ol. :, .ontc;or:lGI'Y ot u.1. v. 
~:o1~diJol';~;, 193 ~..:,. '. (:.:!c.l) 10. 

Ir1. tl10 (r_Ql)~t to·s \.7 0 i~ i11cJ tl1.~i t 1 . .1~. ~-.~l1 8~ClSlla\";, r.rl10 r.rcL~; llCLli.tJ~J.i£1[; 

this rJro-vlEdoll oi' tllo Constit: . .<.tlo:n t ;fm•o tJw Gonv<emtion, ms.cJ.e 



sto.t:J,,IO:o.ts to this efi'oct, )D.r;oo l68D (:Jt aoq. :: "'nw co.v.xlttoo 
Lc id not 1· :i..sh, of con.l'80, to :tnterfopo l.'.'i th t;·lo ~-n .. opOi.' acLlln:1.s-
~--,at·io'·1 o·~" q-10 "C·'·-iv·i~-l···"'' oP ti10 C0'•1D{-,, 11 11 T tl.11"'·1l" c1 o···l"'tOI' uJ.. - J... .L U_...,. '-" \.; _ __, l.J VU - -- "-"~ -UtJ. - ~--.!.. ~l. U l. U 

l'~l-i"ll i·oc• \""8· CO!.,.,,o· ct +-11•1t i~'lO co··.''···l·-:-1-no ~·1n"i .•,-,., 'r'lJ..._1C1 O, .... co·_)J_l!.1r.' 
... -1..,-- l 0 I~~ ~· ~ V.--L u.. __ ,L t u uv -~L..~L. -~- _.. l .. '\. -~ G L'J 

judie iul functions to except v:lw t m .. o c;eno:c•ally accG1)tod o.s 
tllO ti•uly judicial functions ::;o:ln;; with a ccur't of roco:ed. 11 

11 Hoact r.Ia.ttu:cs are a part of tho com1t·v lJU2:lnoDo." t'urther 1~e-_ . u 

fo:c'rinr; to the de0ates on this p:::'ovis:i.on of tho Constitution, 
v;o find that no c:;_ole.:·;ato quostlonod tho cori"'ectness of his in­
torprotntlon of "this provision of' tho Constitution. 

D-;;- Section '7, Article VI, of tho Constitution of l:)L1G, pro­
vision '-'-'O.S mnde for a count;;- court, and its c.l.utios woro p1•oscribod. 
This section reads o.s follows: 

11 In each cmmty not fNtnlinr; and n<iopting its 
own cb.O.l'to:e o:e e.dopting an. altoPnative i'or:m 
of c otmty c;ovol'nmont, thor'o shall be oloc ted 
a county court of thr·oo dG!.'u'oe:es which nhall 
manac;o all count-:,- iJus :tnos:c: as pror.: cPiboc"· by 
lo.n, m~d lcoop an accuro.to J.'ocol'd of its i)l'O­

ccodinc;o, 'l'J.J.o votm .. 's of o_ny county :(;m~r l'O ... 

Cuce tho nD .. mbo.:.' oi' uor.lb:Jr.s to one or tr. o as 
fH'Ov ided by lavr •" 

rl1li0 source of this soctio:r.1 rn1s ~:;oction 3() of .'\rticle VI of 
tho (.; ons ti tution of 18'75. 'J..'ho pl"'incipal di:L'fo:C''Jnco 'l8 two on tho 
new section an(t tho old section is th~1.t, tmdel.' the Constitution 
of li.1'75, cotmty courts VH3ro "collrts of r'OCOl'u0 and tl:o:y were: 
av.thoPizod to transact 11 sv.ch otlloro 1Jusinocs o.s ~i1LlJ be pl'oscr'irJod 
by law.n It will bo notod, however, that this section roquiPos 
the cmJ.rt to 11 lwop an nccv.rato l"'GCOI'ct oX: its p:t."oco·;dincs •" 

In sponldn;~; of tho pb\'ro:c".s of tho cc·vmty coUJ.'t_, undel~ the 
clnusp of said Section 36 of Article VI or tho 1075 Const:ttntion 
r•olntill,·; to count-;;r 1Jus:tnoso, tlw !iissouri ;_;upr,er,lG Cot.-cet, in State 

•·- -1-• '7t'J''/. ll6t1 l'··r, , .. ,.: (r". 1 ) 0 '" nr- ('~ 7) ""• Vo I..'Ol'J.l,:J 1., 0...: 'l-10o - -"I U<~ ,.-,. '·• ,_,I...J_ o·<.J, uV u, 1 SS.J..O .• 

11
\ o concedo that tho county court is Cl'Gntod 

as a court of record and its jurisdiction 
partially fixed by tho constitution. Section 
3G of _.,_rticlo VI of tho Hicsour:t Con.stit;~_tion 
Lio. ~t. Ann. vosto such court with 1 j'uriscl.ic­
tion to tl"ansac!c all county ancJ. EH.1.Ch othel" 
b-u.sinoss ~3.fl Lm:,· bo pl'OSCl'i1YJd b:y lo.w.' But 
tho authoPltior. m'o unlforn to tho of~~oct 
th'n·c cotmty conrts poss:J:;r:; only lLnitod jm'is­
diction. Ontsido tho t1nYWSOli1Gnt of tho i'isco.l 
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affnirs of tho county, such courts posso::::s 
no pOV\Ters except those conferred by, statuto. 
:::.tate ox rol. v. Hedn~an, 270 Mo• 465, 194 
s. w. 260; State ox rel~ v. Oliver, 202 Mo. 
App. 527, 208 s. ~. 112." 

If the duties of the COl}.nty C01.U"t with respect to ostab­
lish~"llent and vacation of public roads are purely judicial, then 
tho foregoing provisions of the statutes relating to the ostab­
llshmont and.vacation of public roads under Section 2 of tho 
~)chodEle of the Constitution of 1945, would be ineffective after 
Suly 1, 1946. 

Soction 1 of Article II of the Constitution of 1945, which 
is the same as Article III of tho Constitution of 1875, provides 
as follows.: 

nThe powers of government shall be divided 
into three distinct departments--the legis­
lative~ executive and judicial--each of 
which shall be confided to a sepa1•ate 
nm .. ~;istracy, and no person, or collection of 
persons, chal'Ged with the exorcise of povJera 
propor·l~c belone;ing to one of those depart­
ments, shall exorcise any povror properly be­
lancing to eitl~or of the others, except in 
the instanc1es in this Constitution sxprossly 
dil1 oct:Jd 01., pGl>;ili tted." 

Prom a readinc; of tho opinions of the courts relative to 
the division of powers, we find that tho courts have held that 
it is not always easy to distinguish between the povrers and 
duties of the: various branches of our government. In the case 
of FU10cies v. Bell, 230 I.lo. 138, 1. c. i52, we find the following 
statement of the l:;iissouri Supreme Uourt, through Hough, J.: 

"-i!- ... ~ ~~ ~~- 'It is not always easy to distinGuish 
bet\"laen the powers and duties which may, end 
those which may not, be assigned by the Legis­
lature to the several departments among which 
the Constitution requires the distribution of 
the powers of government to be made. This 
di:'-'ficulty h8.s given rille to much litigation, 
'and has induced the courts to adopt very 
liberal views in determining v.'hare any power 
not easil;I classified may be properly lodged. 
In State v. Harmon, 31 Ohio St. 250, it was 



.. 

1 It 

said: ''"' hothor• po1.'lor :l.n a ;:-;ivan instance 
ouc;ht to be nssic;nod to tho jt;.diciul depD.l't­
rwnt, is o:..~dino.rily O.o to:enino.blo frm1 tho 
no.tUI'O of tl1o subject to nhlch the· power 
relates. In many instances, howevel", it r,my 
-a.ppropriatolt{" "be as::ignod to either of the 
dopm~tmen ts • 1 Juc1c;o C ooloy, in his v.rol"li: on 
constitutional lini tn tions, speakin(; of tho 
div:lslon of the QO\'JGl''S of' ,-:ovorP_.ment, says: 

11 If lt is difficult to point out tho pi'o-
clso bm.mdO.F;)T '.vhic}l sepo.Patos ler;islative 
fl"'o.<~l judicial Cti..J.tios, it is still more diffi­
cult to discrblino.te, in .Pn:::•t:l.ct1.lar cw:::o:::, 
1Jetwcnl:. nl.1ut is ~n·op .:cl:J· lo.:isL~·.tivo and rolw.t 
is proporly o:::oc'.-:tl vo C:!.ut~T. 'l1ho authority 
that ;no.1ws tho lm-Js lws lnr(;o c:Liscl'otlon in 
d~Jtenninin:·~ tho uos.;:w tlu•ou;;l1 \'lhich tll.o:;~ shall 
bo executed." ·:~· ·li -;: -;{ 11 

1,.ith this pl'inci:~Jle in :,lind, \.'G \'!ill utto1pt to o.nalyzo tho 
u.utioc of tho cu:_mt·.J ccu:et 1.':1ti:l I'CJD)oct to usta'ulishl:Iont of 
public r•oac1s mKt dotcn'IJino which a::.•o jv.cUcial, C}UD.si juc~icial, 
anC:t wl1ich o.Po o.d.ninlstrativo Ol' o:::;::~;cutive, 

!tan-y of tho bo:•.:±.•Z:l.s o.m: bUl'(lD.UG of thio sto.te po:coi'oY'n quasi 
j uD ic ial fU.YlC tions, anct thoLO }_)0\'!0r~ SGOE1 to bo l 1 0C oc;nizod tmdor 
tho Constitution. ,'3ection 22 of .r\:eticlo V of the Constitution of 
1945 providos as follows: 

11 1\.11 final doclslon:..!, flt1( in"'r~, l'ulon and 
o:edol's of any D.CJ,":lin is tro.t i vo ofliccr or 
·:,oC:l.y o·~istin(j unc1or thG ·Constitution Ol' b'y-
latN; which a:L"J j u.cU.c :i.nl oP ntnEi- jucHc it1.l 
o.nC. a1'.Coct p:eivato x•i[~~ht8, si:mll be st~1Jjoct 
to cl.i:..•oct roviovJ by tho cou:t'tE as provic1c:cl 
by l::.:m; o.nc1 such l.'O~Jicw shall include the 
dotonn:lno. tion v;ho tl10r tho sa;:no O:Po authoPizod 
b;T la1.·.r, and in casas in whlch o. hear:lng is 
roqv.iJ:•od by lm:', who thor tho ssmo 8.l'G ~r~.-lp[)Ol''GGd 
b~l co;,,1potont nnd substantit::tl ~vio.cnco upon tho 
V'Jholc r•uco:r•d, 11 

'l1horofo:eo, :1. t nOl;.lcl a) :eru• from this soc tion tho.t tho fPo.Ho:es 
of' tho now Constitution and tllc poor)lo wllo o.Ci.optod. it r-:cor::nlzsd 
tho fact tllat an acbtiniD·crntivo oi'i'icor, or body o:.:dstilv·: um.1or 



t:i1o 0onutitll.tion or· ·oy lo.vi, ~7ould p·:n'f'ol'm ,judieinl Ol' cunsi­
;jmlic:J.o..l fm1ctlons VIJ.lich nf:Coct iJrlvo.to riDhts. 'l1llls provision 
of' tho G ons titntion wov.ld ale o indica to tlla t t'.lO l"ulo announced 
in tho co.so of Hhodoo v. ;-;ell, sup1•n, wa3 ~'CCO[';l1izod, and that 
tho [\Ul.linisti•ative ac;encioc could, "Lmde:~' certain c:h•cmustancos, 
perform judicial Ol' quusl-judicinl functions. I:Ll Volmno 35, 
:Po.Jl'tlanont Ld:ttion, \.'ords o.nd j_'lu'nses, nt pa:-:o 640, we fin6. the 
terra 11 quo.si jucJ.iclnl functions" doflnod as follov-w: 

"-;: -;~ ~(· -::· v;hon tho lnvr ·;. -~: .J(· commits to un'Jr 
o:C:':'icor tb.o dut~i of looldnc into fnc to and 
ac tine; upon them, not in a v.ray vJhich 1 t 
sp lelficall-y dh"octo, but nftor a c1iocrotlon 
in ito natura judicial, the f"Lmctlon is 
tEn'J.nod 'ouasl ju(Ucial.' -::. :.:- .;1- ~~~~ , ·' . 

Altlo at pago 640,/vm find this further· statmaent relntive 
to : Cjl.w.s i j u.cJ. i c ial function:.:: : 

"c:.llnsi jnclicial fm1ctiono al'O those v1hich 
lio midvmy between the ju.Cic:l.ul o.n(L r,linls­
tei•ial ono:J. 'l'ho llnos s·•pal'ntin[_; thom 
f'l"OLl such a::1 Dl'O thus on their two cido::; 
aro nouossarily in0istinc~; but, in c;oneral 
torms • v1hen tho l8.W, in \'Jords or b:y- implica­
tion, cou1r,lits to any of:t'icor tho dnt-;{ of 
looltlnc~ into facts nnd ncting upon them, not 
in a -..:m;y' \'Thich it sp,lclfically dirocta, but 
aftor a di8crotion in its nature judiclal6 
tho function ir; tol~i>lOd 1 quasi jucacial.' Dair 
v. Strucl-::, 7.11 :e. 69, ?1, ~?.~J ~':ont. ~5, 63 L.H.A. 
481, citing ii!ochem 6 Fub. Of':C. ;_.oc. 63'7; :c.ish. 
Hon-Cont. Law, Sections y135, '/86; People ox rol. 
:.;cliool vis t. lJo. f.) in i.Lin:n•al County v. Vnn 
llol"n, 7'7 J.;. 9'lO, 90~2, 20 Colo. App. 215, quoting 
r:ith BilPl~oval .. 1s.:1. Hon-Gont. l~o.w, ;Sections '185, 
r/8G • II 

If tho establishment of a ptJ~blic road is purol-;; county ·ousi­
noss, tlwn, under i\rticle VI of ~1oction ? of tllo Consti t:1tlon, 
thGl'O wou.lCI i)O no r-;uaztion but that the cotmty court nonlci have 
jurisdiction to prn,form those duties. IJ.cnin rrJfOPPin~·; to the 
statutes we find that they l''OC1niro, (1) the petition fo:t' the 
ostablislunont of tho road to be s;L;;noc!. by twolvo fl,o<J-holdcrs out 
of tllo !:TLm ic l.pnl township or townshiJ?O throu{)l rrJ.1lcll JGho rn•opo:~~cd 
roue::_ muy run,. throe of whom olw.ll be in Llr:lodiato _nolrjbJJorhood, 
U;) it slw.ll SJ.lOCify tho i)rOpO~JrJ(l. ;Joginnin:;, COUl'SC, anc1 torrnination 



tlwr•cof, ( ~') nllall bo . acco::llJanioc!. by o.ll IWLlOS of pm.'3 ons mmlns 
lan<i_ through \'fhicll nuic1 l"OHd shall run, { '.~) tho mnount of 
cJ.mlrt[;Gn, if any, clnirlwd by tl.10m, so fn1• as can r.)o nscortainod 1 

(5) the llW>lGG of those who Ul'O willh1;:; to :~;ivo tho Pi[_';ht of vray 
fol" tho propoaod :"oo.d. ;~;oction 8474, lt. [:;.Eo. 1~)39, roqu:Leos 
tho poGtinc oi' lmnC,bllls :·:ivin:_; notice of' tho :tntomJocJ.. ap Jlicn­
tion :Cor tho ostal""l-1islDtlGnt of tho I'O£K1• 

Undor ,jOC tion 84'7G, H. S. Lio. 1039, after tho poti tionors 
lw.vo wo.do proof of' tho postin;_:'; of tho notico8, if no :eouonstrnnco 
is fllod., and if ti2.e potltionorn r:ivo tho l,igllt of rm:r :for the\ 
propo~ :d l"Ond or pnJ into tho county tr-easury an nr1ount of money 
equal to t:Cw Vlholo ar,1ount of clm~mgee clo.Lwd "oy tho lo.nc1mmors 
throtv)l 1nl!ooo 1ant''. oaic1 proponod l"oad v.rould run, tb.o court nntst, 
1.'11 thout dlscl•otlon to Clo othox>r.•ioe, opon said ron([. Under thh; 
provision of tho lrt\.'1, thoro is no (·uostion but tho.t tho court 
porfor~mf! moroly a ministol'ial function, nnd c1oos not oxol'cino nny 
c1iscro tlon. · o c1o not tl1inlc thn t there :ts any quos tion. but tlla t 
this provision of tho net is not in conflict viith the pi'ovision 
of tho 1945 Constitution \'Thicl.t talws nwuy frma the county court 
j nd ic ial ftmc t ions • 

If n nnions trance io filGd to tho potl tlon fox• tho os tnb­
lic1.unont of tho rond, thon ti.w c otmt::r c onrt in ro o,uil'od to hoar 
v;:Ltnouoos and pnss upon tho quootion of tho public nocO[otlity, 
proc tlcs.bili t:i anc. pi'obn.bl·J damages, if an~· clo. LilGd by tho owner 
of tho lo.nc:. tlu:ott£3l-:t which it io p:c•oposod to ostnblinh SF'ch rond. 
1l 1ho court mUBt Gloo invo::tl~:nto as to tho e.-,:ponso of establish­
ing anC:L bullli.:tl1C a roac~, inclnding 1wid[~Os and ClJ.lvortso 

Than, if t~o court, on a hourinG, finds that tho f~cts of 
thD casu do not j-ctstif·s· tho o:=.\tnblishmont of tho Pon(t at the 
o:;cponoo of tho count~r m: tho l:Jotitione~·s, prococ.1din·:s :..u•q cl.is-. 
;nlssoc:t. On the othor J1nnd, if' lt find[3 that tho facts ;juotify 
tho usta1jll~JJ:unont of' tho i'ond., oitho:t.• 8.t tho e~:pr::mso of tho county, 
OJ:' at tho Gc.pon.so of tho potit:tonoPs, Ol" both, lt :JaL:ou nn o:edur 
£tccm•dirl[ilY• 1i.'ho lo.w i'uPthor EJl'ovidos that if tho coul't f:tnds lt 
noco~:sal";;r' to ustnblinh tho road nt the G~;·ponso of' tl:.o cotmt~,r, or 
if it bo found nocosso.ry to establish tho Pone oithor wholly Ol" 
po..J...,tiall;y· at tho oxponso oi' tho petitioners o.nd tho pGt:i.tionors 
pay into tho county tx•ensU!"'J within the tim(j flxod by tho com"t,, 
tho pl•obablo 2.!nount of tho c.;.mmi~;o[l to tho uso of tho ownol'S oi' tho 
said lands, thon tho couPt LIOJcon o.n Ol'dor d:lroctinr; tho onsinoer 
to (1) vioH, mark out, anli. su1•vo;y tho road, (~~) tako nll rolin­
quishm.onts of the risllt of vmy, { ~) tHl:o tllo nnm~HJ of all ovrnors 
of lo.nc1, tlu'ou,r;h r;hich the rond runs, ( 1) tho nrunes of thoso viho 
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::.w.~im.mt oi' c'.uma oo clo.:LihJL1 by oneh ono Gomu:a tol v, tor_,;otho:e with 
the cl..onc:t:>iption by suction nne'. suhCJ.ivislcm thor-~o.f', ~nO. (6) tho 
{mcinoo:e' s os tL;m to of tho corJt oi' tho bPic~cos, cul vo:eto and 
C';P~lci in~; tlln t nmy be neco:c:[lO.ry, 'l

1ho o:nglnool1 is roon.:i_;pod to I'O­
})Ol,t his procoodlnr~s to tho court Yr:tthln n th1o pj_•cscriiJod by 
F,'l(') c u· .,.,.,t I r;l; .. l 0 (< n c t •1 Or'l J,o.!"j ~·t1l 01' i'JP o~r ·j c'l (' n +-j') .-.t ··1·· i>. ~1 11'·111 n '')''')0 ... • ,., U.--~- \_._. _;__ I.}I...J .. •'-'--·- -- .L- \;~-¥·'Lt U.--t.l. f j_ l,_ L..!(.::: c.\..:_!,- C\.,j,. 

fronl tho ropoPt of tl'J.<:J on[t,inool", the ric;ht of \'m.:y- has beon se­
cul•od1 tho doads havo boon :Ciled, and thnt tho druno.r;es clair.wd do 
not Gi.:cood tho runotmt offorod by the cou1•t Ol' de:oositocl by tho 
potitlonorn, tho court rd.thout oxol~eisinr; o.n~r diccretion muot 
or•dor tho l'onci oc tab:Linhod. 

:.:.:action 347G, n. ~. do. 1030, makos pl'ovlsion i'oP tlw Hp­
po2.ntr.lont of com.:,linn:LonoPs in cnso t~w lnndowners fall to nr;roe 
to tho n.Gotm'cn fixocl b';:r ti.J.u cum.~t a[J c1mnnc;on I'm:> taldnt~; the land 
.Co:c 1'08.(i. pv.:..:•poo on. 'l'lloso co:-,J.::linolonoPs vio~:.; tllo pr·eminos taken, 
asso:Jr; clo.ranr~os, if any, nne:: Po{)ort bac!;: to tho county com•t, If 
excopti mw a:l'c tnkon to tho l"'OC.Jort of' the cm:Elis s i mw1~s, the 
count-y cn1n'"'t hns no i'urtho:e jurisdiction in tho •)l'Gllises, If ox­
captions aro not taken, thon t!:1o court ontors t:;w Ql'dOl" ostablish­
in:; tho rand, and provides for the payrnont of tho damages, if o.ny, 
as fixod by tho corFJissionoro. 'n10se duties would som;1 to be busl­
noso fUJictlons of tho covnt~T an¢( within tho clnssll':tc6.tion con­
tmm1la tod by ~;oction 7 of A:.r'ticlo VI of tilG Constitution of 1945 • 

Frm:1 tho foT•ogoinr,·;, it vrill be soon thut tD.e cmmty cmu~t 
dooc per:Cor;·J somo ju.dicial function.::~ in the px•ocedur•e ~Jl'ovlc:Li.nt; 
i'ol' the -as tablishment o.mJ. vacation of public ronds. Hmrevor, we 
think that the c1utlos of tho c o\.mty c O\J.:r•t '!il th l"'Oopoct -t~o tho 
us tablishEwnt of public 11 0rtdD aro quasi judie lal and ndminls tPo.­
tivo, unci. thn:b· thOl'O is as much, or more, 11 county businoos" in 
the os tablisl}Jnont of a public road than thoro is ju.cllc lal fm1ctlon. 

A rulo on the cbnstrtwtlon of tlw constitutimu-tl orovislon 
l."elo.t:l.n[~; to tlle loclslntivo, cr.ecutivo and jull.:lcial dcpp.rtiilOnts of 
covol .. rmwnt is statod in ~;tato ox :eel. Lionborgor v. 'i'ollo, '71 l'i!o. 
645. 'rlw aubstance of thnt ru.lo is that limitations of the nPticlo 
rolntiv0 to tllo d:lvi.Bions of tho government t:u'o liborally construed 
wllon it is not oasil;y doto:Pulnou v.rho:ec tho ~JOVIOl' nay bo loclgod. 

\:o l'ococ;nizo tho i'act that thoro is souo doubt as to whothor 
ol.' not tho utLtio~': of t:w uo·Lnlty court with I'OCJ.poct to tho ostub· 
lisbmont of public roo.c1:J Ul'O j uclicial. Howovor', thn t is dobn tabla. 
Appl~;'ill[; tlw FLdo that 11 t~10 ccm't :'osolvos o.11 r.!.oubts in i'nvor of 
tho constitutionalit;y of a sto.-Guto, and ito · ... mconstitutionality 
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' c::nwt v.ppCUl' bo-;;onc1 a ).'o&sono.1Jlo cJoubt bef01~e it will bo declared 
·t.-m.eonutlt;utional, 11 t~twn tho st<,tut;es rolo.tivo to tho ostablish­
raont. of public roads coulc!_ bo uphold ur.do:t:• ttw 19·1L! C ems t:t tution 
by holc1in.c; that t~w ft.mctions of tho count;y court l~olativo to 
tho ~J :::: tabliollnont of Eu.ch l'oncU:: aro not ptu'oly judicial, but are 
1Joth c:uasi jucUcial 1::111d are county 1nlSlnoss. 

C onoltw ion 

l''rom the fol'ocoinc;, it in the op:tnion of this d~part­
;nont that county co~.n:ts have authority tU1dor tho now Gonotitution 
and Article 1, Chaptor 46, n. s. 1.~o. l\J39, to 08tf .. 1i:;l:i.oh o.nd vacnto 
pull lie l'onds. 

AP l'ilUVJ:~D: 
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