MERCHANT 'S TAX: Corporation which consignes goods to a
L second corporation for storage and delivery
only is liable under Section 11305, R.S. Mo,
1939, for a merchant's tax.
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Honorable llmer Peal
Progsecutlng Attorney
Pemiscot County :
Carutheraville, Missouri

Dear Mr, Peal:

This Department 1ls in recelpt of your reéquest
for en offlelal opinion, which reads as follows:

"ie have 1n Pemiscot County somse
large storage tanks owned by the
- Heflners ilelay Corporation, used
for the storapge of gasoline, whlch
is shipped by river to this termi-
nal and owned by the Texaco Products .
Co., but consligned to the Refiners
Relay Corporation for storage and
dlstribution over South East Missouri

and North Iast Arkensas by 1ts trucks, .
and is billed to the customers by
Texaco,

"The refiners Relay only gets de=
livery or dray tickets signed upon
delivery of the gasollne., Reflners
ltelay maintain that they act aas car-
rier and storage for the Texaco
Company. <They also contend that
they are lliable for any Merchant's
Tax.

"Should the gasoline be assessed
to lexaco with offlce in Chicago,
for thle merchandise, or should

. the Hefiners lielay be assessed to
whom .the gasollne 1s consigned?

"I wish you would give me an opinion
on this matter as we went to be sure
of our procedure, I am, "
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Section 11306, R.S. Mo, 1939, provides as follows:

"Merchants shall pay an ad valorem
tax equal to that which Is levied
upon real estate, on the hlghest
amount of =sll goods, wares and mer=-
chandise which they may have in

thelr possession or under thelr
control, whether owned by them or
consigned to them for sale, at any
time betwsen the first Monday In
March and ths first Monday in June

in each year: Provided, that no
commission merchant shall be requlre
ed to pay any tax on any unmanufactur-
ed artlcle, the growth or produce of
thls or any other state, which may
have been consigned for sale, and in
which he has no ownership or interest
other than his commission,"

A merchant is defined by Section 11303, R.5. Mo.
1939, as follows!

"Every person, corporation or co=-
partnership of persons, who shall
deal 1In the selllng of goods, wares
and merchandise, lncluding clocks,
at any store, stand or place oc=
cupled for that purpose, ls de-

" c¢lared to be a merchant,"

From the facts presented In your request 1t appears
that the gasoline 1s owned at all tlmes by the Texaco Products
Company, and all gasoline sold 1s pald for by the customers
direct to sald company. The Refiners Relay Corporation at
no time exerclses any ownershlp over the gasollne but only
store 1t for the Texaco Company, and deliver 1t to the cus-
tomers of the Texaco Products Company.

. Thls tax 1s one upon the stock 1n trade not upon
the occupation, and 1t is, therefore, a personal property
tex. OState ex rel, The Doard of President and Directors of
the St. Louls Publioc Schools va. Tracy, 94 Mo, 217, 6 5 V
709 L
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In City of Troy vs. Harris, 102 Mo. App. 51, 76
S.W. 668, the clty of Troy, Missouri, had enacted ordiw
nances which are ldentlcal with Sections 11303 and 11305,
supra, The facts In issue, as shown by the opinion, l.c.
56, were as follows!

"The evidence of varlous persons
tended to prove that the Standard

0il Company, & corporatlon of the
3tate of Indiena, but authorized

to do business in thils State, owned
tanks of oll near a rallroad statlon
in the limits of the clty of Iroy,

of whlch oll the defendant Harrls wes
in charge, He had the keys to the pre--
mises and opened and locked the gate,
As the agent of the Standard 01l Come
pany, he sold oll to different persons
wlthin the time charged in the com=- .
plaint, both from statlonary tanks
and {rom a wegon=tank which he drove
akoat town. When Harrls was paid he
gave a recelpt for the money in the
name of the Standard 011 Company.
There was no proof as to the scope

of hils agency, the extsent of his
authority, or whether he worked for

e salary or for a commission,"

The Court, l.c. 58, held that: "The business carried
on by the Standard 01l Company ls shown by the testimony to
be such as brings it within the definition of a merchant con=
tained In the firat section of the ordinance, which 1s simi-
lar to the statutory definltion, l.5. 1899, c. 89, sec.
85403 State v. Vindquest, 36 Mo. App. 584; Kansas City v,
Lorber, 64 Mo. App, 604; Kansas City v, Guest, 151 Mo, 128,
It 1s therefore amenable to any reasonable requirement in
regard to a license and a license tax,"

' In the Town of Canton vs. McDanlel, 188 Mo, 207,
86 S.W. 1092, the defendant, McDanlel, had shlppsd goods

to one Ray, who was a graln merchant in the clty of Centon,
end Ray was to hold the goods untll they were called for

by the persons to whom they had been sold. The Court held
that MeDanlel was a merchant under ordinances ildentical to
the statutes here involved, and was llable for an ad valorem
tex upon his goodas, and that llay was only an agent even
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though in thils case Ray had collscted the money for the
goods., '

It will be seen therefore, that the Texaco Products
Company 1s the owner of the goods In question, and 1s a
corporation dealing in the selling of goods, wares and mere
chandlise, and that the Refiners Relay Corporation is merely
an agent of the Texaco Products Company for the purpose of
storing and delivering the gasocline,

CONCLUSION,

It 1s, therefore, the opinion of this Department
that a corporation who ships gasoline Into the state to a
person for storage and for dellvery to customers of the
corporation who are bllled by said corporation, 1s a mer-
chant within the meaning of Section 11303, R.%., Mo, 1939,
and must pay the ad velorem tax upon the merchandlise as re-
qulred by Sectlon 11305, li«S5. Mo, 1939,

" Hespectfully submltted,
ARTHUR M., OtXKEFE
Assistant Attorney General

APPROVED:

J. E, TAYLOR
Attorney General

"AMO'K:ir




