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Dear S5ir:e

This department is in recelipt of wour requost for an
opinion, based upon the facts stated in a letter to your
Joard from Merrill and "mper, Attorneys at Law, lleytosville,
icsouril. Their lotter is as follows:

"o are wrlting to you bhecauss you

are Presldent of tho Board of Curators

of the Lincoln University, and we are

reprosenting Lona artin, St. Louls,

ilasouri, In the matter of her claim

to an vndivided one-sevant: Interost

in the laand in Chariton Lounty, ‘lssourl,

upon which 2alton Vocatlional 3chool of the
" County of Chariton, Statec of iilassouri, is

located, and described as follows:

(degeription omlitted)

""his land is claimed Ly the Lincoln
Universlity., The interzsst of our client,
Lena lartin, 1s based on tho followlng
facts and records:

"fnls land was formerly ocwned by Louls
I'rotjan, great grandfather of Lona lartine
By the terms of his will, he loft thls
land to his son, Al:ert (rotjan, durlng
his lifetime and af'ter hls death vo his
bodily helrs. Albert Grotjen died a fsw
monthas ago, aund Lena llartin, hls grand=-
daughter, was his bodilly heir by virtue of
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the death of her father, Alonzo Grotjan,
several yecars prior to the death of Albert
Grotjan, ILena Martin was the only child
of Alonzo Grotjan,

"While there was a sale of this land by

the guardian and curator of the childron

of Albert Grotjan, including Lena lMartin's
father, several years ago, assumning that
thig deed was a valild conveyance of the
remainder in this lend, the fact that
Alonzo GrotjJan preceded the said Albert
Grotjan in death, made iena Hartin, the
only child of Alonzo Grotjan, the bodily
heilr of Albert Grotjan, within meaning of
the law and the decisions of the State of
{tissouri, and she 1is claiming the undivided
one~-seventh interest in this land as bodily
helr,

"We are writing to you because we do not
know what law firm 1s representingy the Loard
of Curators or Lincoln Unlversity, and feel
sure you wlll refer this letter to your
attorneys for we believe that thls claim
could be settled without the necesslity of
our g%ing into Court with a suit in partl-
tion.

The questicn presented here deals with romalnders, The
1life tenant and the potentlal romaindermen attempted to pass
title to the grentee, liary James, who later deeded the land
to your institution.  The qultclaim deed by the life tenant
and the puardian and curator desd for the pobtential remainder=
men were executed prior to the deatn of thz life tenant,.

Zefore the death of the life tonant, one of the remalndermen
had died, leaving a daughter who now claims an Ilnterest because
she 1s an heir of the body of the life tenant.

Section 3500, Mo. Re3sA., provides that the persons deter-
mined to e bodily helrs of a life tenant at the termination
of the life esatate take a fec simplc title, when the proporty
i1s devised or deeded under conditions such as is presented by
your request. Said section 1s as follows:
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"There a remainder shall be limited to

the heirs, or heirs of the bhody, of a
porson to whom a life estate in the same
premises shall be glven, the porsons who,
on the termination of the lile cstate,
shall be the fleir or heirs of the bhody of
such tenant for 1life shall be oentitled %o
take as purchasers in fee simple, by virtue
of the remainder so limited in them,."

This section has been construed to mean tnat a devise of
e life estate to one with remainder to the heirs of his body
creates a contingent remalnder and does not vest any interest
in the remaindermen until the termination of the life estate,
at which time the heirs of the body then living will take.
In the case of Tumerson V. ughes, 110 lioc, 627, l.c. 5629, 630,
631, 632, the court sald: ‘

" 3 4 st 3¢ The cause was tried upon agrced
facts, from which 1t appears that Wlizabethy
O0'Bannon and hor husband, by thelr deed,
dated the twenty-sixth of October, 1868,
conveyed tne land to ‘'llary R. Godman for
and during her natural life, and with re-~
nainder to the heirs of her vody,! * % *

"At tho date of this deed, lMary K. Godman
had six children living. It is agreed
that she had then reached such an age as
to render future lgsue impossible. 3ho,
her husband and the six children exscuted
and delivered deeds conveyingz all their
interest in the land, and the defendant
Simmons claims title under these deeds.
After the executlon and delivery of these
deeds Dby ilary R. Godman, her husband and
the six chilldren, one of the children died
without issue, and another one, a daughter,
married Henry S. Eamerson. lirs. lmmerson
dled in l'ebruary, 18380, leaving the plaine-
tiff as her only child, and llary L. Godman
died in 1888, leaving two sons and two
daughters and the plaintiif, her grandson,
as her only heirs-at-law.

"The case turns upon the construction of
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the deed to viary s Codmans I the pleine
L10f's mother took a vested remainder by
wnat duea, thien ne cannot recover, for In
that ovent his mothur's deed conveyed that
intoresty but i she took & contingent
verolinder only then he is ontitled to re-
COVETs :

Mie #¢ o+ 4% Jlers Ghe deed by 1ts own terms
craated a life=sggtate in Lary li. Lrodman
with remainder 'to the helrs oi her body,'
Wow there is nothin: in this deed from
which we can say that the word 'heirs!
means chlldren, and thils being so, we
must give to 1t its ordinary legal simni-
ficatione As no one can be the helr of
Ca llvine person, 1t wust tollow That
there was, at the date of the deed, an
uncertainity as to wiho would take in re=-
malnder: for 1t could not be told who
would Lo the helrs 0i “ary ite wodman until
her deatn. This uncertainty as to the
persons who are to take in romainder is
the very thing wnlch creates one class of
contingent vewmalnders. this has been
pointed out 1n nuicrous cases in thils
court, end it is sulfficiont to cite Houney
Ve Landau, 104 0. 201, and the cases
thore cloeds

The deed nerc in gquestion would, it is
helicved, create an csitate tall at comuon
»

law undor tue influence oi the rule in
Shelleyly case., OSeclbion 8844, wevised
Statutes, 1689, Ifirst enacted in 1335,
‘abolishes tne rule in Shelley's case
(hL;?inu v, icClellan, 28 Hoe. 233 Tegsson
Wewman, 62 lioe 1983 iuldrow v. Lhite,
”7 TG. Z79), and at Ltho same Lime declores
wiat oilect ghall be given to e dced llke
thio one now in quostione 4 & ¥ 4 By forco
of tils section, btih:ome persons who wers
the heirs of the body oif uary he Gouman ab
the Sermination of the life=-cstote, that
is to usay at hcer death, took tiwe estato in
oo simploe.e As lirs. Ymmerson died durlng
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tae life of her wother, the llfe-tonant,

gshe wag not an helr of hcor mother. The
plaintiff, throuch his deccased mother,
Mrs. limmerson, became and was an helr of
rse Godman; for the expression, 'heirs of
the body,' means and includes lawful issuse,
children, and through them grandchildren
in s direct line. 1 Washburn on Lieal
Property, 72.

"Ihe statute just quoted converted the
cstate tail, createsd by the deed at common
law, into a life-estate in the filrst taker
with a contingent remalnder in feo simple
in favor of tﬂOuG peraonsg who should answer
the deseription of helrs of ths body of the
tonant for life, The plaintiff answsrs
that deseription, and he is entitled to the
onc=fifth of the property. # & & %"

The rule lg also stated in the casc of Lewls v. Lewis,

136 SeWe (2d) 66, lecs 71t

"ieviewing the lacts before us, wc lind
that item 4 of the will deviseos theo real
sstate dsscrived to respondent 'for the
tern of h@ﬁ life and, at her deatL, to the

helrs of her body, absolutely in fee siuple.’

liespondent, therefore, toolt & life estate
in said real cstate with a remalnder In foe
unto those who should prove to bhe heirs of
her body at her doathe Scce 3110, Hede Mo
1910, Mo. Sts Anne Jece 3110, p. 1933, The
wemalnder in fece was contingent or execu-
tory since the estate in romainder wos
limited to talke effoct upon an uncertaln
svent, to-wlt, respondent having heirs of
the body, and to uncertain persond, to=-wit,
those who should be the helrs of her body
at her death. #« % = " '

Construlng Sectlion uo“O 0e "e3els, supra, the court
in the case of Kennard v. h?ﬂ_ins, 160 S, (2d) 706, lece

"tyndor thege sections, the vesting of the
fee=gimple estate decvised or conveyed 1s

said
700
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postponed uantil the terminatlon of the
life estate, and made to vest in the per-
songs who are the heirs ol such Lenent Tfor
lite ol that BTIme o 7 & T

l-’c

1

Thiz prineciple ol law was discussed by the court in the
¢ of Utizers Ve City of 2t. Joseph, 166 2.0 (2d) H23, Lece
P o, J@J, et vhe court held thot a continsent romainder=-
&l did not Liave an intorest that would entitle him to bring
an action ior domnage to the properbty. The court galds

Q

l\')

Lo

e potltion (filed April 15, 1937) al-
leged that pl intiff guaqt.d Sticors was
the ownor of a life cstabte in the described
real estate wlith remainder in fee to the
heirs of her bodys that such intcrest was
acquived under a worranty deed frow VUilllom
Sallee, dated Juno 12, 1900, and duly filed
for record; that the other plaintifis were
the two sons of Quantic 3tigers; that they
joined in the QGtLOﬂ for and on behalf of
themselves and on bohali of whatever person
or persons should a1t61w@“”s be dvtcrmlned
50 be the helrs of thie body of plulntlld
Cuantic Stiscray o G # %

oo s 9 There is o

record that nlaintiiis

and Viarren . Stigers

interest In the descri )

except under the deed of Tilliem Sallco.

o foar T WLl1l1lem Sallee had title and

the saild doed was In fact delivered during
nlia lifetime, these plainbiffs are woerely
rontingent remaindormen and the fee simple
title will wvest in the psrsons who, on the
termination of the life estete, shall e

the helr or heirs of the toly of the tsnant
for 1ife Tuantic Ltik*’ﬁ. o4 Whills
Cuantic ;tiwers lives, thesc plaintliis have
no right to the pogseseslon ov conbrol ol the

described real eﬁt'tc nor any presont estate

therein, but only an in tcrest, to wit, a

.
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chance or probtective ri; ht to gn cstate
in the event thzy survived thelr wmobthop
ag heirs of hepr body ol hee l”db‘ G g
in suen situnation tho nlaintiffs now
seek Lo recover damagses vor the resoass
and injury to guch fubure interest in saild

hey will ever havo wun esbate thorein or
s vosted rizhts to protecti nor that
Guantia Stlgers will be survived by any
heirs of hor body, Accordingly, these
pleintiffe may not maintain this sttlon

(
for domases, it i o &

a
ol
real estate, when it 1s not ce rtain that
i
n

Thao abstract you submitted has not been extended to date,
and th's opinion is wriltten upon the assumpblcen that the facts
gtated in tha Llebter from Uerrill wid dnger, atborneys Lor Lena

Hartin, claimant, are trvre.

r
_., _',

Gonelugion,

It s, birevefore, toe opinlion of thie deportaent that
Lana llartin 1u one of the bHodily neirs of 1ife Tteonant Albert
Grotjan and hag o one-scncnt; interest in the »nropcrty in
stions

Leapectiully subunivted
s

o by 2 INGAL
Ass i‘baxc Attorney Cencral
AUPROVIILL

Je De TAYVLOGR
Attorney Zencral

Vi eae
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