BANKING CULE-=BOARD OF APPEALS: Senate Bill #196 recently

IN INCORPORATION OF BANKS passed by the Leglslature,

_ . , has no bearing upon, nor
does 1t interfere with -the
dutles of the Board of Ap-
peals in bank incorporation
matters provided for in Secw
tlons 7942 and 7943, because
sald sections, with other
sections cited, provide for
a complete plan for appeal
and review by the Courts,
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Decembsr 5, 1946

Honorable I, G. Shaffner }2 P 7 FI L E. D

Commlssioner of Finance
Jofferson City, Missouri / /

"~ "‘\.

Dear Commissioner Chaffner:

Ihis will acknowledge your leitter of recent
date, requesting an opinion from this Department as
to whethor Sectlon 7943, ..5. Mo, 1939, meking the
CGovernor, the Attorney Gencral and the State ‘ircage
urer a Boavd of Appeals In the application of the
coroorators of a bank for a certificabte to orranize
a benk has been amended, or if Senate 2111 /196, has
eny effect thereon. Your letter reads as follows:

"See . 7943, H.S. Mlssouri 1939, pro=-
vides thut a Board composed of the
Governor, Attorney Genewval snd the
State lreasurer shall accept an ap-
peal and render a deeision in cases
where this Department refuses to is=-
sue a new bvank chsrter, -

"Has there been an amendment to this
section or does UB 196 heve any hear-
Ing thereto?"

‘Sectlon 7942, H.l. Mo, 1939, also states, in
the last paragraph thereof, thst the Govsrnor, the
Attorney General and the State Treasurer shall con-
stitute such Board of Appecals, and 1s to be read in
connéctlon with saild Section 7943,

section 7942, K.0. Mo. 1939, was amended by
the Leglslature, Laws of Missouri, 1941, puages 671,
872, but there was no change with respect to the of-
ficlal personnel of the Board of Appesls. ‘i‘he amend-
ment, Laws of Mlssourl, 1941, pages 671, 672, leaves
the same paragraph and in the same words asg were in
sald Section 7942 as it stood in the Hevised Statufes
of ilissouri, 1939,
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Section 7943, i.%. Mo, 1939, has not been changed
at all, So thet the amendment of the tession Acts of
1941 of said Section 7942, and the terms of said Section
7943 of the Revised Statutes of Mlssouri, 1939, remaln
identical as they were in the Hevised %Latutes of Uissouri,
1939,

The writer has carefully checked the index of
laws passed by the Leglislature of 1945, and has also
checked the table and list of ©llls passed as affect-
Ing 0ld statutes already In exlstence, We find that
Section 7943, d.5. Mo, 1939, has never been amended
since the revision of 1939, There was no amendment
thereto in 1941 or 1945 by the Legislature,

» That part of Lection 7942, Laws of fiissouri,
1941, pages €671, 672, providing for an application by
incorporators of s bank under the banking laws of this
State, is, In part, as follows:

" 2% % In case the commlesioner shall
not be satlsfied, as the result of such
examination, th:t the character, re-
sponsibility and gencral fitness of the
persons named in such articles of a:ree-
ment 1s up to the standard above pro-
vided, or th:t the convenience and needs
of the community to be served Justify
and warrant the opsenlng of such bank
therein, or that the probavle volume of
business in such locality 1s suffilclent
to Insure and maintain the solvency of
the new bank and the solvency of the
then existing banks or trust companies
in such locality, without endangzering
the safety of any bank or trust company
in said locality as a place of deposit
of publle and private moneys; and on
these accounts or any one of them shall
refuse to grant the certificate of in-
corporation, he shell forthwith sive
notlice thereof to the proposed incor-

** porators from whom such articles of
agreement were received; who, if they
so desire, may wlthin ten days there-
after appeal from such refusal to.a
board composed of the governor, the:

——
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attorney genersl and the state treas-
urer, which board shall within twenty
days thereafter finally declde the
matter, and the comalssioner shall
act in zccordance with suech declslon
but the declsion of the board may be:
reviewed by the circuit court in the
manner prescribed by tectlon 5690,
R.5. 1939, Such board may preacribe
rules and regulations for the pro-
ceedings in connection with such ap=
peal'"

It will be seen at once that that part of sald
Sectlion 7942, Laws of Missouri, 1941, provides for not
only an appeal from the Commlssioner of Finance to the
Board of Appeals, the personnel of which 1s the CGovernor,
the Attorney General and the State reasurer, but it
also provides thut thelr actlon may be revliewed by the
Circult Court 1In the manner prescribed by Section 5690,
et e [Moa 1939,

Section 5620, h.ie. Mo, 1939, wes amended, Laws of
Migsourl, 1943, page 334, to give concurrent appellate .
jurisdiction with the Clireult Court to Common Pleas Courts
in appeals in certaln awards, decisions and determinations
of the  orkmen's Compensation Comuisslon, the Unemploy=-
ment Compensation Commission and the “tate foclal Secu-
rity Comulssion, and to issue writs of certiorarl and
the right to review findings and orders of the Publile
Service Comnission of this Stabte. But the amendment
in nowlse touched or affected the terms or provisions
of sald Sectlon 7942, Laws of HMissourl, 1941, pages
6871, 472, providing for appeals to the Board of Appeals
in such bank proceedlngs or ithe power of the Clrcult
‘Courts to review the decisions of the Board of Appeals
composed of the Governor, the Attorney Ueneral and the
State Treasurer., 'There stlll remains undisturbed and
unamended, the complete scheme and plen for appeal and
review as 1s contalined 1n said Section 7942, Laws of
Miesouri, 1941, 2nd 1n seld Section 7943, Laws of
Missourl, 1939,

ifleturning for the time to sald Section 5690,
ReSe Mo, 1939, which wes, as above stated, undisturbed
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and unchanped by the amendment of Laws of Missourli,
1941, giving the Common Pleas Courts Jurisdiection
therein, we find that said Section 5690 1s a part
of the procedure before ihe Public Service Commls-
sion and Courts having apuellate jurisdiction over
their proceedings. Having in mind the provisions
of sald Sectlon 7942, that incorporators of a bank,
aggrieved by the decision of the doard of Appeals
provided for in seild tection, may have such de-
cision reviewed by the Circult Court in the manner
prescribed by Sectlon 5690, H.:. Mo. 1938, we turn
again to saild Ilouse 8111 ;#196,

This is a gensral statute or Act passed by
the Legislature to meet the lack of the right to ap-
peal or have a revlew made by the Courts of proceed-
ings of some of the administrative bodies of this’
State already existing under the statutes.

Senate 3111 #196 prescribes & comprehensive
plan of procedure for appeals and review by the Courts
in such matters as come before administrative bodies.
The Act clearly defines "Ageney", '"iule", "Contested
case" as explanatory of the subjects to which said
Act shall apply. ©Ssid Senate B11ll #196 is quite too
lengthy to quote here, but it 1s readily accessable to
any one inquiring, Indeed, that 1s the only Section
-of sald Senate B1ll /196 that definitely and particu-
larly applles to the question belng pursued here,

- Ve have already shown, we think, very clearly
that there 1s a definite method of appeal and review
set forth In the statutes hereinbefore cited and quoted
in matiers of the incorporation of banks,

_ This brings us to that psrt of sald Sensate
B1ill #196 which, we think, definitely controls this
problem and points out that the Leglislature was minde
ful in the enactment of sald Senate B3ill #196 that
there already existed provisions 1ln certaln statutes
providing for the appeals from and review of the ac-
tivities of some of the administrative bodies, and
in particular the one here, being considered, in this
State by the Courts of thls State when the legislative
body came to incorporate Section 10(a) in said Senate
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Bill #196., Sald Section 10(a) 1s as follows:

"Section 10 (a) Any psrson who

has exhausted all admlinistrative
- remedles provided by law and who

is aggrlieved by a final declslon

In a contested case, whether such
decision is affirmative or nega- -
tive in form, shall be entitled

to judiclal revliew thereof, as pro=-
vided in thls sectlon, unless some
other provislion for judiclal review
is provided by statute; provided,
however, that nothing In thls act
contalned shall prevent any person
from attacking any void order of
any agency at any time or in any
manner that would be proper in the
absence of this section. Unreas-
onable delay on the part of any
agency in deciding any contested
cagse shall be grounds for an order
of the court either compelling
action by the agency or removing
the case to the court for decision.”

We believe that under the provisions of sald
Section 10(a) in Senate Bill /196, providing "= # %
a final declision In a contested case,whether such de-

~cislon 1s affirmative or negative in form, shall be en=

titled to Judileial review thereof as provided in this
section, unless some other provision for judicial re-

~ view is provided by statute; % # # " any person inter-

ested In bank Incorporrtion cases would have the right
to have the whole case reviewed by the Cilrcuit Court
under Sectilon 7942, Laws of Ilissouri, 1941, and Sec-
tions 7943 and 5690, H.&:. Mo. 1939, supra. Saild sec-
tlons are still in full force and effect in thils State,
and constltute full and adequate authority for "judi-
clal review" of all proceedings in the matter of the
Incorporation, or the denial of the right to incorpora-
tion, in bank matters, -

Sectlon 7942, Laws of Missouri, 1941, pages
671, €72, and Sectlons 7943 and 5699, H.:. Mo. 1939,
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constitute a.speclal plan of the statutes dealing

. with a special subject. It 1is a complete scheme

and plan for appeal and review of the proceedings

of the Commissioner of Finance and the 3oard of
Appeals in the matter of the inecorporation of banks,

There is not a single word in Senate Bill
#196 repealing outright, Section 7942, Laws of
Missouri, 1941, pages 671, 672, or Seetion 7943, or
Sectlion 5690, H.3. Mo, 1939, or amending them or
elther of them, or calling them in question in any
particular whatsoever,

Section 10(a) of Senate B1ll #196 1g a gen~-
eral statute dealing with general matters of appeal
and review in proceedings had before administrative
bodles, "t # ¥* unless some other provision or judi-
clal review is provided by statute; s % # ',

59 C.Jde, pages 1057 and 1058, reciting the
rule of construction of the effect of special statutes
and general statuteaz on the same subject has this to
Sayo

"% % % It is a fundamental rule that
where the general statute, if stande-
ing alone, would Include the same
matter as the special act, and thus
conflict with it, the special act will
be considcred as an exception to ths
general statute, whethur it was pass«
ed before or after such general en=-
actment., UThere the special statute
1s later, it will be regarded as an
exception to, or qualification of,
‘the prior general one} and where the
general act is later, the special
statute wlll be construed as remain-
1ing an exception to its terms, un-
less 1t 1s repsaled 1ln express words
or by necessary implication, # % # ",

The Supreme Couft of liissourli in the case of
State vs. Imhoff, 291 Mo, 603, l.c, 617, on this ques-
tion sald: . '

“# % % We have sald, not once, but a
number of tlmes, that where there are
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- two acts and the provisions of one
have special applicetion to a pare
ticular sub ject and the other is
general in 1ts terms and if stand-
Ing elone would include the zsame
matter and thus conflilct with the
special act, then the latter must
be construed as excepted out of
the provisions of the general act,
and hence not affected by the en-
actment of the labtter, 3 % = ",

_ Our Supreme Court in the case of State Vs,
Fidelity & Deposit Company, 296 MNo. 614, l,c. 626,
on the same principle of law again said:

"Yhere there is one statute Geal~
-ing with a 'subject in general and
comprehenslive terms and another
deallng with a part of the same
subject in a more minute and de-
finite way, the two should be read
together and harmonized, if poge
sible, with a view to glving effect
to a consistent legislative policys;
but to the extent of any necessary
repugnancy between them, the special
willl prevail over the general statute.
Whers the specilal statute 1is later,
it will be regarded as an exception
to, or qualification of, the prior
general one and whsre the general -
act 1s later, the special will he
construed as remailning an exception
to its terms, unless 1t is repsaled
In express words or by necesgsary
implication.! % % % ",

There is no econflict or repugnancy between
Senate Bill /196 and Section 7942, Lews of lilssouri,
1941, pages 671, 672, Section 7943 or Section 5680,
H.5. Mo, 1939, They should be read together to give
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effect to the first sald thres sections as a specilsal
law and the last, Senate Bill 7196 as a general law
on the same subject. Neilther 1s there any repsel by
implication in the snactment of Senate Bill #196 of
the terms and provisions for appeal and review of the
actions of the Board of Appeels as an adminlstrative
body created by sald Section 7942, Laws of Mlssourl,
1941, pages 671, 672, or Section 7943, or Sectlon
5690, il.%. Mo. 1939,

59 C.J. on this subject, pase 912, states
the rule as follows:

" % % Obviously, there 1is no inm-
plied repeal on the ground of in-
conslsteney or repugnancy where
there 1s no conflict, antagonism,
ineonsistency, or repugnancy be-
tween the acts 1n question, as whore
the later act is merely afflirmative,
cumulative, or auxilisry, %* % * ",

A

The Supreme Court of Missouri in giving effect
to the rule hereinabove stated in Corpus Juris, in the
case of State vs, Fiala, 47 Mo, 310, sald: (l.c. 320):

"hepeals by implication are not
favored, The rule in this State
may be regarded as setiled that
a general statute, although In-
conglistent with the provisions
of a prior law, will not repeal
the latter unless there is some-
thilng in the general law, or in
the course of leglislation upon
1ts subject-matter, that makes
1t manifest that. the Legislature
contemplated and iIntended a re-

peal. # # % ",

Our Supreme Court agaln considering the same
rule and principle of law, In the case of Ctate vs.

Buder, 315 ilo., 791, l.c. 797, apain afflirmed the same
rule by saylng:

"# % % The repeal of statutes by
Implication 1s not favored by the
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courts, and the presumption 1is

.always agalnst the intention to

repeal where express terms are
not used. To justify the pre-
susption of an intention to ap-
peal one statute by another,
elther the two statutes must be
irreconcllable, or the intent

to effect a repeal must be other-
wise clearly expregsad, % % % ",

A repeal by implication may only be effected when ab-
solutely necessary.

Ihis was the holding by our Supreme Court in
the case of Vihite vs, Greenway et al., 303 iio, 691,
l.c, 697, 698, where the bourt held as follows:

"A repeal occurs by implication
only when necessity demands it.
({State ex rel. v. Wells, 210 Mo,
l,c, 6203 Manker v, Faulhaber,

94 llo, 4403 26 Cye. pp. 1073-1077. )
The opinion in the VWells Case
quotes from a textbook,as follows:

"tA repeal by implication must be by
necessary implicatlon, It is not
sufficient to establish thet the
subsequent law or laws cover some,
or even all, of the cases provided
for by 1t; for they may be merely
affirmative or cumulative, or aux-
iliary. But there must be a posi-
tive repugnancey between the pro-
visions of the new law and those

of the o0ld; and even then the old
law 18 repsaled by implication only
pro tanto, to the extent of the re-
pugnaneys' (Anderson's Law Dict.,
pe. 879.

"In the lianker Case it was sald that
before a later act could repeal a
former, 'the two acts must be 1re
reconcilably inconslstent,!' or it
must. appear that the Legislature
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intended by the act to prescribe the
only rule thst would govern in the
C&SQ". "

Our Supreme Court expressed its continued
adherence to the support of the rule that a repeal
of one statute by implication, by the enactment by
another statute, must be a necezsity, in the case
of Stote vs, Wells, 210 Mo, 601, l.cs 620, when 1t
sald: '

"% % % 'A repeal by implicatlon must
be by necessary implication. It is
not suffielent to establish thut the
subgequent law or laws cover some,

or even all, of the cases provided

for by 1t; for they may be merely af-
firmative, or cumulative, or auxiliary,
But there must be a positive repuge
nancy between the provisions of the
nsw law and those of the o0ldj and even
then the old law 1s repsaled by im=-
plication only pro tanto, to the ex-
tent of the repugnancy,‘ % o o8 M,

Vie must then conclude thet 1f Section 7942,
Laws of Missouri, 1941, pages 671, 672, together with
Seetions 7943 and 5690, i{.5. Mo. 1939, provide a com=
plete and adequate plan of appeal in, and review of,
the actions of the Commissioner of Finance, and the
Board of Appeals, composed of the Governor, the At-
torney General and the State Treasurer of the State
of Mkiasouri, in the matter of the incorporation, or
refusal to permlt the Incorporation, of banks, Senate
B11l #1986 does not in any way affeet the actions of
the State officers named or the validity of the said
statutes authorizing and providing for the exerclse
- of such administrative duties and funetions,

, We belisve that Senate Bill #196 is supple-
mentary to and in ald of Section 7942, Laws of HMissourl,
1941, pages 671, 672, and Sections 7943 and 5690, H.G.
Mo, 1939, and 1z not 1In conflict therewith., Senate
Bill #1968 does not have any effect or bearing upon the
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above quoted Lections of law of 1941, or the inevised
Statutes of Hilssourl, 1939, on the subject mattser of
this inquiry, because sald Sections provide for a come
plete plan of appeal and review of matters concesrning
the Incorporation of banks,

Since Section 10(a) of Senste Dill #196 spe=-
clfically exempts such administrative bodies where
there were provislons by law for appeal end review

when sald Senate Bill #196 was enacted, the dutles
" and functions of said Board of Appeals In bank in-
corporation proceedinﬂs are not affected in any man-
ner whatsoever by the terms of sald Billl,

- : CONCLUSION,

It is, therefore, the opinion of thils Jepart-
ment that:

1) Senate Bill #196 recently passed by the
Legislature, has no bearing upon, nor does 1t in any=-
wise interfere with the functlons and duties of the
Board of Appeals consistling of the Governor, the At-
torney General and the State Treasurer, in matters of
the Iincorporation of banks es provided for In Sectlon
7942 and Section 7943, H.le Mo, 1939,

2) There 1s no amendment of any kind 1ln our
statutes changlng or Interfering with the duties of
sald Board of Appeals as provided in sald last number-
ed sectlona of il.o. Mo. 1939.

e

liespectfully Submitted,

GEORGE W. CROWLKY
APPROVED: ‘ ssslstant Attorney General

J. E, TAYLOR
Attorney General
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