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© LUNKTITUT TONAL i‘;mx;. Under Section 25, Article V, Constitution, 1945;

(OFF1CERS+

VAGISTRATES ;
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and Sectlon 3, Senate B1ll 207, a de facto officer
claiming the offlce of justlce of the peace on
February 27, 1945, cannot qualify for the office
of maglstrate where such offlcer 1s unllcensed to
practice law.

Juﬁe 4, 1946 - FILED
i

“Prosecublng Attornéy
Boone County 7 \
Coluwmbia, Missourl

Dear

Slry

lieceipt is acknowledged of your letier oif recent date,
vhich was submitted in connectlon with your orij;inal request
for an officlal opinion of thils department. Your letter,
setting forth the facts pertaining to the question on wvihlch
en oninion was requested, reads in part as follows:

"aAs T understend the facts, they are as
followss Thet at the Democratic Trimary
of 1942, one !, ¥. Thurston, dJr., David
V. Bear, and Tenple I, Horzett were
nominated, and were elected without
opposition at the Woveumber electlon in
that year and were cowmnmlssloned for terms
of four yoars,

"prior thereto, ior;elt had boen com=
missioned for a four year term 1ln 1038;
Dear was appolnted to serve as a result
of the vesignation of another justice of
the peace; and Thurston was appolnted to
gerve after the resignation of the third
justice of the peace, prlor to that tiwme.

"Aftor the olectlon in 1942, Boar and
vorpett entered the army and did not
resisn thelr offices. Thurston, on the
2nd day of January, 1943 rosijgned his
offlce, and Ceorse S. Starrett was
appointed and commissioncd to rill hils
vacancy caused by thls resijnation on
the 4th day of January, 19435 and to hold
office until the next clection, or to
hold office until his. successor was
elected and qualified,
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"Geor;e S. Starrett and George I's HMansur
filed declarations of candidacy in 1944
for the Democratic Nomination for Justice
of the peace subject to the Democratic
Primary to be held in August. The County
Clerk put both names on the ballot wilith
the instruction, 'Two to be electedt,

The vote Ifor the offlce in the Primary
was Starrett 5,071 and Hansur 2097. Both
names were placed on the ballot at the
General Elecetion as the Democratic
Nominees for the office. Starrett ro=
celved 6,054 votes and Hansur 6,051 for
the General Hlectlon, BEoth were later
qualified and commissioned for four year
terms.,

"lransur now has filed for the office of
llagistrate as has llorgett,

"The question ralsed is, whether or not
llansur wmay run for the nominatlon of
Maglstrate. It is understood that he is

not a lawyer but has been acting as Justice
of the Peace slnce his commlgslon under

whilch he now holds., The question, of _course,
comcs up under the New Constltutlon o; the
State of Missouri and Sectlion Three of Senate
Bill Wumber 207, 63rd Ceneral Asscmbly."

In consldering the gquestion whether or not llansur can
qualify for the offlce of maglstrate under Sectlion 25, Article
'V of the Constitution of 1945, and Section 3 of Senate 1Bill
207, we must first determine what his status has been while he

has been acting as justice of the peace,

There were no vacancies ‘created when Bear and Hor;ott
entered the army and did not resizne In Lne case of ¢ State ex.
inf. McKittrick v. Wilson 350 lo. 486, 165 S, W. (2d) 499, 143
~As L. Re 1465, it was declded by the Supreme Court that a person
holding a public office dld not vacate his offlce by being In-
ducted into the army or by volunteering. The tenure ol office
for Bear and lorgjett, who were elected in 1942, was for four
years, Gonsequently, thelr respective terms would run until
1946, Therefore, in the jgeneral election of 1944, there was only
one Justice of the peace to be eclocted Lo the office which had
formerly been held by Thurston, .
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However, it appenrs that the county clerk and the county
court belleved that another vacancy exilsted which had to be
f11lod in the electlon of 1944, This belloefl was manliested by
the instruction placed on the ballot in the primary election,
"Iwo to be elected," placing Mansur's name on the tlcket in the
peneral election aftor he had received a lesser number of votes
in the primary and comulssloning both Starrett and Mansur after
the general election,

Prior to the Ausust primary, both Starrett and NMansur had
f1led declaratlons of candidacy for nomination for the ofi'lce of
justice of the peace, Silnce there was really only one justice
of the peace to be elected, only one of them could recelve the
nomlnation, and according to the returns of the primary electlon
in August, Starrett won the nomlnatlon.

Although the county clerk had placed the erroneous instruc-
tion on the ballot, "Iwo to be elected," the election was valid,

In the case of Application of Lawrsnce, 185 3§, W, (24)
818, there was ilnvolved the interpretation of the electlon laws
pertaining to absenteoe ballots., Regarding the interpretation
of election laws in general, tho followiny was sald at 1l. ¢,
020 '

Mi 4 s w'Electlon laws rmust be liberally
oonstruﬁd in ald of the right of suffrare,!

TR R R
(B T TS

In the case of Nance v, Kearbey 251 iHo. 374, 150 9. i/, 029,
which was clted with approval in the Lawrence case, supra, the
county. clerk had placed certain nomlnees for offlce submltted by
petitlion hefore the peneral election under a wron;; heading on the
official ballot. Later a sult was brought to contest the electlon
because of the 1lrregularitloes that appeared on the ballots, Rezard-
ins the interpretation of the electlon laws, the followln;; esppears
at Mo, l. Co 3853

"The very taproot and rcason for any electlon

at all awmong a free people, 1ls that the majorlty
may rule; hence there are two maln settled and
unlform rules of Interpretation, thuss

"1rgts Rlectilon laws must be liberally construed
in aid of the rigsht of suffraie. (State ox rel,
Ve Hough$ 193 lio. 1, c, 6513 iale v. Stimson, 198

Mo. 134, The whole tendency of American authority
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is towards liberality to the end of sustalne
in; the honest choice of electors, (Stacke
pole v. Hallshan, 16 lMont, 40.,) The cholce
of eolectors must be judlclally respected,
unless thelr volce is made to speak a lile,

or a result radlecally vicious, because of

a disregard of mandatory statutory safeguards,

"Second: The uppermost questlon in applying
statubory reosulation to determine the lesallty
of votes cast and counted is whether or not
the statute itself makes a specilfled irresu-
larity fatel, 1If so, courts enforce 1t to the
letter, If not, courts will not be astute to
make it fatal by judiclal construction. ((ass
v, Evans, 244 Mo, l. c. 353; Hehl v, Culon,
155 Moe 76.) tSuch a conatruction' (says

thils court, speaklnyg throusgh BARCLAY, J., in
Bowers v, Smith, 111 Mo. 1. ¢, 55) 'of a law
as would permit the disfranchlsement of large
bodles of voters, because of an error of a
sinzle officlal should never be adopted where
the language In question is falrly susceptlble
of any other, (Wells v. Stanforth (1885), 16
Qe Be Dive 245,)' Again (pp. 61-2)3 'If the
law 1tself declares a specifled irregularity
to be fatal, the courts will follow that
command irrespective of thelr vlews of the
importance of the requirement, (Ledbetter v.
1all (1876), 62 1o. 422,) In the absence of
such declaration, the judiclary endeavor as
best they may to dlscern whether the devia-
tlon from the prescribed forms of law had or
had not so vital an influence on the proceed=
inys as probably prevented a free and fll
expression of the popular will, If 1t had,
the 1lrresulerity is held to vitlate the

entire return; otherwise it 18 consldered
ilrmaterial.'"

Wo belleve that there 1s nothing In our electlon laws that
would make the irregularlty which appeared on the ballot of the
1944 primary electlon so vital as to be fatal to the entire
election, The result of that election gave 3tarrett the most
votesy consequently, only his name should have been placed on
the ballot in.the general election. 5o far as Hansur was cone
cerned, after belng derlfeated In the primary cleetlon for the
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one exlisting office of Justice of the peace, he should have no
longer been considered for that office 1n the general election.
Although, through the error of the county clerk, Hansvr's name
was placed on the ballot in the general elcction of 1944, he
was not elected to the orfflice of Justlece of the peace, nor did
thils error vitiate the election in vliew of the reasons and \
authorlty cited for upholding the primary election of 1944,

Apparently Mansur has been assuning the dutles of an
office which was erroneously helleved to be vacant due to the
former holder's having entered the service. e has only been
claiming the office under color of an electlon which did not
lozally seat him in office and entltle him to the lawful right
or tltle to such offlce. As to him, the electlon was void; '
and, therefore, he 18 only a de facto offlcer,

In Volume 43 Am, Jr., Sectlion 471, page 225, 1ls the
following definltion of a de facto offlicer:

i 4 & % A person 1s a de facto offlcer
where the dutles of the office are exer=-
cised (1) without a lInown appointment or
electlion, but under such circumstaences of
roputation or acqulescence as were calcu-
lated to Induce people, without Inquiry,
to submlt to or invoke his actlion, sup-
posing him to be the officer he assumed
to be; (2) under color of a known and
valld eppointment or electlon, but where
the officer had falled to conform to some
precedent, requirement, or conditlon, as
to take an oath, give a bond, or the llke;
(3) under color of a known electlon or
eppolintment, vold because the officer was
not eligible, or because there was a want
of power 1In the electing or appointing
body, or by roason of some defect or 1r-
reguiarity in 1ts exercise, such inelijzi~
hility, want of power, or defocht belng
unknown to the public; (4) under color of
an electlon or an appointment by or pur-
suant to a publlic, unconstitutlonal law,
before the game 1ls adjud;ed to be such.

s o #Y (Emphasls ours.)
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In the case ol State ex rel, City of Republic v, Smith,
345 o, 1188, 139 8. W, (2d) 929, there was a proceeding in
mandamug to compel the State Audltor to register a hond igsued
by the City of RWenubrlic. '[Iho Board of Aldermen had passed an
ordinance calling the election on the bhond isgne, and 1t was
contended that the slectlon was Invalld because one of the
aldermen who had voted for the ordinance was not legally en-
titled to the ofiice; and, thersfore, was not entitled to vote
on the ordinance. e had Dbeen appointed by the meyor aftoer
one member had moved from the city but had not resigned, and
1t was conjectural whether or not a vacancy sxlsted when the
mayor made his appolatment. In determining the status of the
alderman who had been anpointed by the mayor, the following
wag 8ald at S, We Le Co 9552 : :

"ioreover, we are of the oplnlon that
Dre Mitchell was at least a de facto
alderman. 'An offlicer de facto 1s to
he distinguished from an officor de .
jure, and 1s one who has the reputation
or appearance of belny the officer ha
assumes to be but who, in fact, under
the law, has no right or title to the
oi’flce he assumes %o hold, He ia
distinguisred from a mere usurper or
Intruder by the faect that the former
holds by some color of right or title
while the latter iIntrudes upon the
offlce and assumes Lo exercise lts
functions without elther the lesal
title or color of right to such nffice.
here one is actually In possesslon of
8 public office and discharges the
‘dutles thereof, the ecolor of right
which constitufes him a de facto oftficer,
may consist in an election or appoint-
ment, holding over after the explration
of his term, or by acqulescence by the
public for such a length of time as o
roaise the presumpbtlon of a coloreble
risht by electlon, appointment, or
other legal authority to hold such
office. The dutles ol the offlce are
exerclsed under» color of a known elec-
tion or appolntment wihrich is vold for
want of power in the electlng or sesppolint-
ing body, or for some defect or lrresu-
larity in 1ts exerclse, such 1lneligi-
bility, want of power or derfect being
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unknovwn to the public.!' HMNe(Qulllin Iunicl-
pal Corporatlons, ©Znd Ed., Bevised Vol, 2,
Sec. 500, Page 204,

"Dr, HMitehell held hls offlce on the Hoard
of Aldermen under an appolintment of the
mayor of relator, he exercised the duties
of this offlice under thls appointment, and
he was held out to the publlic as an alder-
man, Ye are therefore of the oplnion that,
although Sectlon 6957 may not have been
strictly complied with, he was at least a
de facto offlcer,"

In the Smlth case, supra, a person was holding an office
which had not been vacated under color of an appolntment, and
in the case at bar Mansur 1s holding an offlice whlch was not
vacated under color of an election. We believe that the rule
applled in the Smilth case to determine the status of the office
holder 1ls appllcable in the Instant case,

Although Mansur has been a de facto officer and has had
no legal title to the offlce, the offlclal acts which he has
performed ln connectlon with the offlece which he has been
claiming have been valld., It has generally been held that the
offlclal acty performed by a de facto officer In connectlon with
his offlce are valid, and cannot be attacked collaterally simply
because he dld not have legal title to the offlice he was clalm-
inge. The rule has boen atated ag follows 1In Fleming ve Mulhall
et al., 9 Mo. Appe. 71 1. c, 72: ’

"It 13 well settled that tho acts of an
officer de facto, whether judlciel or
ministerial, are valld so far as the
rights of the public, or of thlrd partles
having an Interest in such acts are con-
cernod.”

The reason for holding valld the acts of de facto officers
is based on a necesslty to preserve the rishts of third persons,
and to prevent a breakdown in organlzed soclety. Thus, 1t was
stated in Adams v, Lindell, 5 Io. App. 197 1. c. 2023

Myt & #The act of the so-called officer
bein;; thus contrary to law, as he has no
right to the office, the de facto principle
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le applied, and thus an otherwlse vold
act 1ls validated, not because of any
character or quality attachod to the so-
called ofiflcer or to his offlce, but be-
cause this ig necessgary to preserve the
rights of third persons and keep up the
organization ol soclety. The rule is
baged merely on policy, and lts origln
and historical development show that 1t
1s founded in comparaitlve necessity.:

If the cltizen is Iin no way In fault, 1
in his desalln;s he trusts to the non=-

- logal anthorifles in whom all belleve,
hig rights are not to be destroyed,

o 4 2

Sectlon 25, Article V of the Constltution of 1945 provides
the qualiflcatlions for meglstrates, and in part reads as followsgy

oo 2 % % Bvery judge and magistrate shall
be licensed to practice law 1n thls atate,
except that probate judszes now 1n office
may succeed themselves as probate Judpes
wlthout beiny so licensed, and except

that persons who are now justlces of the
peace, or WO have herctofore been justices
of the pence in thls atate for at least
Tour years, shall Do ellgible to the orilce
of magiqtrate without bei@g,gg licensed."
Thuphasis ours,)

Pursuant to the power vested 1n the CGeneral Assembly to
provide for the admlnistratlon of meglstrate courts, Senate
Bill 207 was passed, and Sectlon 3 of that law, which pre-
scribes the qualificatlons for naglstrates, In part reads eas
follows: : .

"lach judgze of maglstrate court shall be
a quallified voter of this state, at least
twenty-two years of age, and a resldent of
the county for at least nine rionths, next,
precedi ng his electlon, and shall be
licensed to practice law in thils statey
except that, 1ln countles of 30,000 in=-
habltants or less, a probate jJjudze who
succoeds himself as probate Judge may.
gerve as judge of the maglstrate court
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wilthout beiny so licensed, and except
that persons who were on Februdﬁ?ﬁﬁéj
1045, Justices of the peacc, or who

- have heretofore been justices of the
peace in this state for at least four
yeara, anall be eliglble to the offlce
ol maglstrate without belng llcensed to
practice law, * #% % %" (Hnphasls ours.)

It is a cardinal rule of constitutional and s
constructlon that a constitutlonal or statutory pr
be construed in consconance with the Intent of the
the Constltutlon and the people who adopted 1t, an

tatutory
oviglon must
framers of
d with the

Intent of the lawmakors who enacted the law, as the case may

be.

v In the case of Graves v, Purcell, 85 S, V. (2
337 o, 574, the rule was stated as follows at 5,
547

"In determlining the true meaning and
scope of constitutlonal or statutory
provisions, the intent and purpose of
the lawmakers 1s of primary Iimportance.
%A 9

B3 -t
o a3

- 4
; Ce

d) 543
Al
Vi .

In construlng the languase of a constlitutlonal or statu-

tory provision nontechnical words are to be unders
thelr usual and ordinary sense. In this connectio
following was sald concernlng the constructlon of
In State v. Adkins, 2205 S, V. 981, 284 i, 630, ab
693, :

"Concerning the construction of con-
stitutions 1t has heen well sald that:

"toongtltutions are not designed for
motaphyslcal or loglcal subtletles, for
nicetles of expresslon, or for the exer-
cise of philosophical acuteness or ju-
diclal research, Thoy are instruments
of & prectlcal nature founded on the
common business of 1llfe, adapted to
common wantg, deslgned for common use,
and fitted for comion understandings,
The people make them, the people adopt

tood in

n, the
constitutlons
Ho. 1 e Ca
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them, the people must he supposed to read
them, with the help of common-sense, and
cannoct he presumed to admit In them any
recondlie meaging‘or any extraordlnary

)

{310:’33.’ FONSTE

Sectlon 25, Article V of the Constltutlon of 1945, supra,
provides that poersons who are now justices of the peace shall
be ellizible to the offlice of maglistrate slthoush they are un-
licensed to practice law. Tho lansuage used contalns no tech-
nilcal nor unusual words, and applylng the usual and ordinary
meaning of the words appearilng therein, and by not attempting
to apply any complex judlelal Interpretation, we hellove that
tre framers of the Constitutlon end the people who adopted it
Intonded that those persons who are now Justlces of the peace,
meening on the date that the Constitution was adopted, February
27, 1945, should bhe holding thelr offices by virtue of a valld
appolintment or elecilon and rust have the clear and legal title
to such office before thoy can qualliy for the office of mazlisg=-
trate, unless they are llcensed to practice law.

The lan;uase of Section 3, Sennte 111l 207, supra, 1s
vory simllar to that languepe eppearing in the Constltution and
employs words of ordlnary usege. The Leglslature dld not in-
tend that a meaning be given to such languaze that would be
contrary to the meaning of the similar languapxe In the Con-
stitubtlion, Therefore, under the provisions of Henate D11l 207,
a porson not licensod to practlce law must have been holding
the oiffice of justlce of the peace on [ebruary 27, 1945, under
8 legal right and tltle Lo such offices

Therefore, in view of the fore;olng, 1t is Lhe oplnion of
thls department that ilensur was not duly elected to the offlce
of Justlece of the peace 1ln the goneral eleection of 1044, and
that durlng the time he has been ncting oo Justlce of the pesace
he hes not had the lezal right and tltle to such office, butb
has only been a de facto offlcer, Under Lectlon 25, Ar%icle v
of the Constiltution of 1945, and Seetlon S of Senate D111l 207,
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for persons, who are not llcensed to practice law, to be
elligible for thie office of meulstraete they must have had the
legal right and title to the ofifice of Justice of the peace
on February <7, 1945, or, rmuat have heretofore been a Justice
of the peaco in the state for at least four years.

P

Respectivlly subnltted,

RICHARD I, YHOLUPSON
Assiatant Atbtorney CGoneral

APPROVED:

Je i, TAYLOR
Attornoy General
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